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1 INTRODUCTION 
 

1.1 Purpose 
The Town of Cary is seeking one or more qualified firm(s) with which to contract for the 
following services:  
 
A multi-generational community center will be located on 100-acre property owned by 
Cary since 2001 and is located off Mills Park Drive. In order to complete this project Cary 
will need the following services: 
 
 Preliminary Design 
 Design Development 
 Construction Contract Documents 
 Bidding and Construction Contract Award 
 Construction Administration Phase 
 Post-Construction Phase 

 
 
A detailed scope of services is provided in Section 4 of this solicitation. 
 
Information related to this solicitation, including any addenda, will be posted to the North 
Carolina electronic Vendor Portal (eVP) at https://evp.nc.gov/solicitations/. 
 

1.2 Background 
 
The last community center Cary constructed was in 2002 when the population of the 
community was just under 100,000. Cary current population is 180,000 and we have 
three community centers, a senior center and an arts center. Cary is now preparing to 
build two modern, multigenerational community centers. One is proposed in eastern 
Cary to replace an existing center. This one will be in the western part of the community 
which has grown in population the most over the last twenty years. 
 
The 2012 Parks, Recreation and Cultural Resources (PRCR) Master Plan (which is also 
referenced in the 2017 Cary Community Plan) identified Mills Park for a future 
community center. The first phase of the park portion of Mills Park was originally 
developed in 2009 in partnership with Wake County Public Schools(WCPSS). In 2014, 
a concept plan for the second phase of Mills Park was developed which included a 

https://evp.nc.gov/solicitations/


2  

playground, restroom, approx. 30 parking spaces and connecting trails to the Panther 
Creek Greenway. This phase was recently completed in 2024. 
 

 
 
In 2022, the master planning for the Mills Park Community Center was begun. ADW 
Architects out of Charlotte and BRS Architects out of Denver, were selected for this 
study and developed a spatial program and conceptual studies of floor plans and 
architecture for the facility. The facility, as planned, will be approximately 114,000 GSF 
multi-generational community center.The following is the program for the Mills Park 
Community Center: 
 
 3 High School Gymnasiums with space for spectators – 33,000 SF 
 Community Spaces – 13,500 SF 

o Multipurpose Rec Room 
o Classrooms 
o Childwatch 
o Indoor Playarea 

 Fitness – 16,000 SF – Proposed on two levels 
 Ceramics/Arts – 7,000 SF  

o Visual, Performing and Open Studio spaces 
o Clay Storage and Kiln 

 Senior – 7,500 SF 
 Adventure Track – 9,000 SF 
 Admin/Lockers/Support/Circulation – 28,000 SF 
 Loading Dock, Storage and Mechanical spaces 
 Parking Deck – 2 level table top 
 Lighted Artifical Turf Multi-purpose Field 
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 Outdoor landscaping and program spaces including trail connections, gathering 
areas and outdoor performance spaces including areas for food trucks 

 Green Stomrwater Infrastructure 
 
Additional information on the projects may be found on the project website: 
https://www.carync.gov/projects-initiatives/project-updates/community-
projects/community-center-projects 
 
Schedule for the project is as follows and we will be looking for ways to expedite or to 
start early packages: 
 

Bond funding vote scheduled for November 2024. Assuming Bond approval:  
 

 It is anticipated that the design and permitting will take up 2 years and be 
completed no later then the end of 2026. 

 Construction is scheduled to commence by 2027 (or sooner if early 
packages can be identified). 

 The Mills Park Community Center is anticipated to open in 2029. 
  

1.3 RFQ Timeline 
Provided below is a list of the anticipated schedule of events related to this solicitation.  
The Town of Cary reserves the right to modify and/or adjust this schedule to meet the 
needs of the project.  All times shown are Eastern Time (ET): 
 

 
1.4 Pre-Submittal Conference 

Non-Mandatory: All Proposers are URGED and cautioned to attend a PREPROPOSAL 
CONFERENCE/SITE VISIT set forth above. The preproposal conference allows the 
vendors to ask questions regarding the RFQ that will be included in a written addendum 
on the NC eVP website. 
 
Vendor is cautioned that any information released to attendees during the preproposal 
conference, and which conflicts with, supersedes, or adds to requirements in this Request 
for Qualifications, must be confirmed by written addendum before it can be considered to 
be a part of this proposal. 
 

RFQ Process Date and time 

RFQ Advertisement Date May 8, 2024 
Pre-Submittal Conference  
 

May 16, 2024 at 10 AM at 425 Mills Park 
Drive, Cary, NC – Meet at the 
restroom/shelter by the playground. 

Deadline for written questions May 23, 2024 at 10 AM 
Town Response to Questions 
(anticipated) 

May 30, 2024 at 10 AM 

Submittal Due Date and Time June 11, 2024 at 10 AM 
Evaluation Meeting (anticipated) Week of June 24th, 2024 
Interviews (if required) Afternoon of July 25th, 2024 
Selection Announcement (tentative) Week of July 29th, 2024 

https://www.carync.gov/projects-initiatives/project-updates/community-projects/community-center-projects
https://www.carync.gov/projects-initiatives/project-updates/community-projects/community-center-projects
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It is the Proposer's responsibility to assure that all addenda have been reviewed 
and returned with the proposal. 
 

1.5 Questions 
Requests for clarification and questions to this RFQ must be received by the Town not 
later than the date shown above in Section 1.3, entitled “RFQ Timeline”, for the submittal 
of written inquires. The Town will not entertain any further questions after the due date. 
All questions related to this solicitation must be submitted in writing (via email) to the 
following individual: 
 
Contact Name Email Address 
Paul Kuhn, PLA paul.kuhn@carync.gov 

 
Indicate “RFQ #354-PR24-38: MPCC Questions” in the subject of the email. Questions 
submitted via telephone will not be answered. 
 
The Town shall issue addenda reflecting questions and answers to this RFQ, if any, which 
shall be posted to the NC eVP website. No information, instruction or advice provided 
orally or informally by any Town personnel, whether made in response to a question or 
otherwise in connection with this RFQ, shall be considered authoritative or binding. 
Respondents shall be entitled to rely only on written material contained in an Addendum 
to this RFQ. 
 
It is important that all Respondents submitting to this RFQ periodically check the 
NC eVP website for any Addenda. It is the Respondent’s responsibility to ensure 
that all addenda have been reviewed and, if required, signed and returned.  
 

1.6 Submittal Requirements and Contact Information 
Electronic responses ONLY will be accepted through the NC eVP website. Interested 
parties must be logged in to submit proposals electronically. Registration information is 
available at NC Electronic Vendor Portal (eVP). Proposals must be clearly marked with 
name of the submitting company, the RFQ number and RFQ title (Company Name 354-
PR24-38 MPCC).  
Proposers must submit one (1) electronic version, submitted as a viewable and printable 
Adobe Portable Document File (PDF), on or before the submittal due date and time 
provided in Section 1.3.  Submissions that do not comply with the stated submission 
method will be deemed non-responsive. 
Cary reserves the right to reject any or all proposals for any reason and to waive any 
informality it deems in its best interest.  Any requirements in the RFQ that cannot be met 
must be indicated in the proposal. Proposers must respond to the entire Request for 
Qualifications (RFQ).  An incomplete proposal may be eliminated from consideration at 
the discretion of Cary. It is the responsibility of the Firm to ensure that their response arrives at 
the designated location specified in this Section by the due date and time specified in Section 1.3 
RFQ Timeline. 

 

https://evp.nc.gov/solicitations/
https://www.ips.state.nc.us/Vendor/VendorPubMain.aspx


5  

1.7 Rights to Submitted Material 
All proposals and supporting materials, as well as correspondence relating to this RFQ, 
shall become the property of the Town. The content of all submittals will be held 
confidential until the selection of the firm is made. Proposals will be reviewed by the 
Evaluation Team, as well as other Town staff and members of the general public who 
submit public record requests. Any proprietary data must be clearly marked.  In submitting 
a Proposal, each Prospective Proposer agrees that the Town may reveal any trade secret 
materials contained in such response to all Town staff and Town officials involved in the 
selection process and to any outside consultant or other third party who serves on the 
Evaluation Team or who is hired by the Town to assist in the selection process. Proposals 
marked entirely as “confidential”, “proprietary”, or “trade secret” will be considered non-
responsive and will be removed from the evaluation process.  
 

1.8 Communications 
All communications of any nature regarding this RFQ with any Town staff, elected Town 
officials, evaluation committee members are strictly forbidden from the time the 
solicitation is publicly posted until award.  Questions must be submitted in writing to the 
individual designated in Section 1.5 prior to the deadline provided in Section 1.3. 
Violation of this provision may result in the Firm’s proposal being removed from 
consideration. 
 

1.9 Lobbying 
By responding to this solicitation, the Firm certifies that it has not and will not pay any 
person or firm to influence or attempt to influence an officer or employee of the Town or 
the State of North Carolina, or any elected official in connection with obtaining a contract 
as a result of this RFQ. 
 

1.10 Gifts and Favors  
Contractor shall become aware of and comply with laws related to gifts and favors, 
conflicts of interest and the like, including N.C.G.S. §14-234, N.C.G.S. §133-1, and 
N.C.G.S. §133-32, 
 

1.11 Proposer Expenses  
The Town of Cary will not be responsible for any expenses incurred by any Firm in the 
development of a response to this Request for Qualifications or any other activities 
associated with this procurement including but not limited to any onsite (or otherwise) 
interviews and/or presentations, and/or supplemental information provided, submitted, or 
given to Town of Cary and/or its representatives. Further, the Town of Cary shall reserve 
the right to cancel the work described herein prior to issuance and acceptance of any 
contractual agreement/purchase order by the recommended Firm even if the awarding 
authority for each entity has formally accepted a recommendation.  
 

1.12 Proposer Acceptance 
Submission of any proposal indicates a Proposer’s acceptance of the conditions 
contained in this RFQ.  The Town of Cary has the sole discretion and reserves the right 
to cancel this RFQ, and to reject any and all proposals, to waive any and all informalities 
and/or irregularities, if it is deemed to be in the Town’s best interests to do so. The Town 
of Cary reserves the right to accept or reject any or all of the items in the proposal, and 
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to award the contract in whole or in part and/or negotiate any or all items with individual 
Firms if it is deemed in the Town of Cary’s best interest. Moreover, the Town of Cary 
reserves the right to make no selection if proposals are deemed not in the best interest 
of the Town of Cary. 
 

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK 
  



 

2 QUALIFICATIONS PACKAGE 
 
Responses must follow the format outlined below. The Town may reject as non-
responsive at its sole discretion any submittal that does not provide complete and/or 
adequate responses or departs in any substantial way from the required format.  
 

2.1 Request for Qualifications Required Document Format 
Responses should be divided into separate sections, listed sequentially as follows: 
 
Section 1:  Cover Letter 
Provide an introduction letter summarizing the unique qualifications of your Team to meet 
the needs of this project.  This letter should be presented on the Lead Firm’s official 
letterhead and signed by an authorized representative who has the authority to enter into 
a contract with the Town on behalf of the Firm.   
 
Include the name, title, address, telephone and email address of the individual who serves 
as the point of contact for this solicitation.  
 
Section 2:  Corporate Background and Experience 
Include background information on the Team and provide detailed information regarding 
the Team’s experience with similar projects.  Provide a list of all similar local government 
contracts performed in the past five years by the team, accompanied by at least three 
references (Appendix I), including contact persons, firm, telephone number and email 
address. 
 
Include the total amount invoiced for each listed project, the length of the project, and list 
of personnel involved in the project who are also proposed for the subject project named 
in this solicitation.  Failure to provide a list of all similar contracts in the specified period 
may result in the rejection of the Firm’s proposal.  The evaluation team reserves the right 
to contact any or all listed references, and to contact other public entities regarding past 
performance on similar projects. 
 
Section 3:  Project Understanding, Approach and Schedule 
Provide a comprehensive narrative, outline, and/or graph demonstrating the Team's 
understanding and approach to accomplishing the tasks outlined in the Scope of Work 
section of this RFQ.  A description of each task and deliverable and the schedule for 
accomplishing each shall be included. 
 
Note: Cary is expecting to hire the design team prior to the Bond Vote and we will 
negotiate the appropriate level of work to be completed prior to the vote. 
 
Section 4:  Team Firm, Experience and Certifications/Qualifications 
This section must include the proposed staffing, deployment and firm of personnel to be 
assigned to this project as well as all proposed sub-consultants (and please list point of 
contact for each sub-consultant that would be working on this project). The Proposer shall 
provide information as to the qualifications and experience of all executive, managerial, 
legal, and professional personnel to be assigned to this project, including resumes citing 
experience with similar projects and the responsibilities to be assigned to each person. A 
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project-specific firm chart which clearly illustrates the roles, responsibilities, and the 
reporting relationships of each team member should be included.  
 

2.2 Hourly Rates  
This solicitation is being issued in accordance with NCGS 143-64.31, otherwise known 
as the Mini-Brooks Act, and therefore price cannot and will not be a determining factor in 
the selection of the successful contractor.  One copy of the hourly rates for all proposed 
project personnel (including sub-consultants) should be uploaded with the proposal.  
 

2.3 Qualifications Package Documents 
This RFQ is comprised of the base RFQ document, any attachments, and any addenda 
released before Contract award. All attachments and addenda released for this RFQ in 
advance of any Contract award are incorporated herein by reference. 
 
 

REMAINDER OF PAGE LEFT BLANK INTENTIONALLY. 
 



 

3 PROPOSAL EVALUATION 
 

3.1 Evaluation Criteria 
This is not a bid. There will not be a public opening. Proposals will be evaluated based 
on the following criteria: 
 

Criteria (a) 
Weight 

(b) 
Score (0-3) 

(a) x (b) 
Weighted 

Score 
Corporate Background and Experience 10%   

Project Understanding 20%   

Project Approach 30%   

Team Firm, Experience, and Qualifications 40%   

Final Score  
 

Score Points  
0 - Meets Expectation                TO 3 - Exceeds Expectation 

 
3.2 Final Selection 

Proposals will be reviewed after opening and will be ranked in order of choice, at which 
point contract negotiations will begin with the most qualified firm. If negotiations are 
unsuccessful, Cary will then pursue negotiations with the next most qualified firm.   
The Town shall not be bound or in any way obligated until both parties have executed a 
contract. The Town also reserves the right to delay the award of a contract or to not award 
a contract.  
 
The general conditions and specifications of the RFQ, and/or written correspondence 
applicable to the RFQ, may become part of the contract documents.  Failure of the 
awarded Contractor to perform as represented may result in contract cancellation. 
 

3.3 Notice to Proposers 
It shall be the Proposer’s responsibility to read the Instructions, all relevant exhibits and 
attachments, and any other components made a part of this RFQ, and to comply with all 
requirements and specifications provided herein.  Proposers are responsible for obtaining 
and complying with all Addenda and other changes that may be issued in connection with 
this RFQ. 
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4 SCOPE OF SERVICES   
Awarded Contractor shall provide services, all as set forth in this RFQ and more 
particularly described in this Section 4. 
 

A multi-generational community center will require the following services as 
outlined in the agreement: 
 
 Preliminary Design 
 Design Development 
 Construction Contract Documents 
 Bidding and Construction Contract Award 
 Construction Administration Phase 
 Post-Construction Phase 

 
In addition, the selected design firm should be prepared to work with a 
Commissioning Authority to achieve enhanced commissioning and potentially an 
art team that will incorporate an integrated art component at the facility. This facility 
is planned to be built using the construction manager at risk process and the design 
firm will assist in selecting this team. (Skanska provided cost estimating services 
during the study phase). 
 
Cary seeks to design a building that is high performing in energy use and water 
use, examining options for increasing efficiency during the design phase, using 
lifecycle cost analysis. The outcome should be a building that is functional for the 
intended use, is durable, has added value for occupants and citizens, and utilizes 
cost-effective techniques and equipment. The selected design firm should be 
prepared to assist Cary in making decisions that deliver the best total building and 
site plan for the life of the building and the systems in place.  
 
Since this facility will be part of the face of our community for at least 50 years, the 
building and the landscaping and any systems put in place should be aesthetically 
pleasing and lead by example regarding combining function, aesthetics, and 
sustainability.  
 
The design team should work to incorporate the goals of the Cary Environmental 
Advisory Board Carbon Reduction Recommendations 2019, Resilient Cary 
Initiatives, or the Sustainable Strategic Energy Action Plan 2015. 
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Energy Performance Goals 
 30% reduction in building energy use from 2010 baseline using smart window, all LED 

lighting, efficient HVAC and water systems, enhanced insulation, radiant barriers and 
advanced building automation systems (BAS).  Energy performance targets should be 
verified through whole-building energy simulation. 

 Engage a third-party commissioning agent to support the design, construction and 
eventual operation of a project that meets the owner’s project requirements for energy, 
water, indoor environmental quality and durability. 

 Participate in Duke Energy’s Energy Design Assistance program. 
 Utilize Duke Energy’s LED lights for parking and walkways. 
 Install rooftop solar PV’s as budget will allow.  Provide for easy additional solar PV 

installation in the future as future budgets allow. Also provide a minimum number of EV 
charging stations with the ability to add more as future budgets allow. 

 Provide for building electrification.  No combustion fuel sources except emergency 
generator. 

 EPA Energy Star appliances will be used when commercially available and are cost 
comparable to those in general use. 

 Preliminary design will include site orientation, the amount and type of fenestrations, 
passive shading, the potential for daylighting, the amount of insulation used, variable 
occupancy and operating conditions, maintenance considerations, and architectural 
features that affect the consumption of water and energy. 

 During the design development phase the selected design firm will perform a life-cycle 
cost analysis (LCCA)  

 Provide (LCCA) for at least three (3) designer-recommended alternatives for HVAC 
mechanical systems in the early phases of the project.  
 

Interior Water Use Goals 
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 Reduce indoor water use by 25-35% less potable water by using low-flush indoor plumbing 
fixtures.   
 

Exterior Water Use/Landscaping Goals 
 Landscaping should use hardy perennial plants with a strong preference for native or 

adapted plants. No invasive plant species should be used. Lists of designer recommended 
plants should be cross-checked to assure that they do not appear on the US Department 
of Agriculture, the US Forest Service, nor the NC Native Plant Society lists of invasive 
species. Should also check Cary’s “Plant Material List” most current version and currently 
dated July 2023. 

 Landscape design should consider minimizing maintenance when this can be achieved in 
an aesthetically pleasing way, as compatible with the Town’s LDO. Particular care should 
be used in complying with the Town’s ordinances involving trees. 

 No potable water used for permanent irrigation where possible and utilize reclaimed water 
which is available.   
 

Green Stormwater Goals 
 Only designs that comply with federal, state, and local laws and standards will be 

considered. In particular the designer should follow Section 6.3, Best Management 
Practices, of the Town of Cary Site Design Standards (August 9, 2012).  

 Green stormwater infrastructure, prioritize treating stormwater at source through practices 
that mimic natural landscapes. 

 As part of the design of the stormwater treatment device design, the designer will present 
at least two stormwater design alternatives for Town consideration. 

 The design alternatives presented should include a summary of 1) first cost, 2) schedule 
and cost of maintenance, 3) summary of relative risk of failure, 4) common problems 
encountered with devices of this kind, 5) added benefits like aesthetics, integration into 
overall site design, wildlife/environmental benefits, or other added benefits that system will 
provide over other options, and 6) useful life. Options must be presented in table format. 
 

Occupant Health 
 Elements of this kind may include low-VOC paints, carpets, and other finishes. 
 Light quality -- access to exterior views and natural light, appropriate acoustics, and other 

elements as deemed feasible by the design team. Materials selected shall have a positive 
history of durability. 

 This project may pursue Fitwel Single Tenant Design Certification or equivalency equal to 
the 1 Star level with minor additional owner/operational commitments. 
 

Durability of Construction Materials 
 Where possible, the design team should consider no-cost or low-cost options to improve 

the occupant experience in the building. 
 Materials selected shall have a positive history of durability.  
 Lifecycle of the building should be considered to be at least 50 years. 

 
Planning & Design 
 The facility shall employ cost-effective, energy-efficient, green building practices to the 

maximum extent practical. While it is not necessary to pursue official certification, using a 
performance standard like LEED can aid in communicating desired outcomes. At design 
phase, Cary will consult with the design team regarding choices that would allow Cary to 
communicate “LEED compliant” design and at which level that would be (Certified, Silver, 
Gold or Platinum). 

http://www.townofcary.org/Assets/Planning+Department/Planning+Department+PDFs/appearancemanual/Cary+Site+Design+Standards.pdf
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 The facility’s indoor spaces shall be designed to provide convenient spaces for recycling 
that are easily available and accessible. Recycling will be co-located with trash to enable 
ease of use. 

 Where cost-effective and feasible, design elements that help to communicate with citizens 
should be included. See also “Post Construction” section on communication with citizens, 
below. 
 

Enhanced Commissioning 
 Consultant must work at all phases of design and construction with an independently 

contracted commissioning agent. Prior to the design phase, the Town will hire a 
commissioning agent to perform enhanced commissioning as defined by ASHRAE 
Guideline Zero or USGBC’s Leadership in Energy and Environmental Design (LEED) 
Building Design and Construction (BD+C) certification. When the LEED standard is used, 
the Commissioning Agent will be expected to meet the requirements in that standard that 
would yield points for Enhanced Systems Commissioning and Envelope Commissioning.  

 The enhanced commissioning agent will act on behalf of the Town and work closely with 
the design/construction team on the energy and water consumption performance of the 
building and assist the staff in optimizing energy use of the building.  

 The twelve-month commissioning evaluation will include testing and evaluation of all 
energy consuming building systems to verify that they are performing as designed, that all 
required operations and maintenance training has been completed, energy and water 
consumption monitored, and that the building is being operated and maintained in 
accordance with the instruction of the designer and equipment manufacturers. This 
includes a review of the twelve months of utility billing history to compare with the 
Engineer’s energy model. 
 

Post Construction  
 The design firm is responsible for assisting Cary with communication about the project, 

including the high performance qualities of the facility. A one-page summary of the building 
project, formatted and messaged for citizens, with a simple, clean look, with pictures, 
should be generated by the design firm prior to building opening. The formatting should 
be suitable for printing a poster or a web one-page summary.  

 Asset Management Plan to identify replacements and life expectancy of all items that go 
into the facility should be developed working closely with the CMAR. 
 

Exceptions 
 Any deviations from the above-outlined performance expectations must be requested 

and approved by Cary and Cary will need to deem the deviation to be justified by cost, 
logistical, or time considerations. Deviations should be requested and outlined as soon 
as possible, but certainly at key percent completion meeting dates. Any deviation or 
exception, along with the specific justification, will be documented fully and retained as 
part of final project documentation. As construction administrators, the design firm must 
be vigilant in assuring that any changes that affect energy consumption or energy cost 
be fully vetted and approved by Cary staff.    
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5 EXECUTION OF PROPOSAL  
 
By submitting this proposal, the potential contractor certifies the following:  
 
• This proposal is signed by an authorized representative of the Firm.  
 
• The potential contractor has read and understands the conditions set forth in this RFQ 

to include any addenda and all attached exhibits and agrees to them with no 
exceptions.  

 
• Any concerns or proposed changes to Appendix II should be attached in a 

spreadsheet format (see example on following page) identifying the section and 
proposed changes as part of this RFQ. 

 
 
 

Signature:        
 

Printed Name:       
 

Title:         

Date:         
 
 
 



 

EXCEPTIONS TO RFQ 

Check one: ☐     NO EXCEPTIONS, PROPOSER COMPLIES WITH ALL DOCUMENTS IN RFQ.    ☐   EXCEPTIONS ARE LISTED BELOW:

# RFQ Page #, 
Section #, 
Appendix # 

Exceptions [Describe 
nature of Exception] 

Explain why this is an issue Proposed Alternative 
Indicate if 
exception is 
negotiable (N) 
or non-
negotiable (NN) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

FAILURE TO IDENTIFY ANY EXCEPTIONS WILL INDICATE ACCEPTANCE OF ALL TERMS AND CONDITIONS, AND REQUIREMENTS OF THE RFQ AND 
ANY CORRESPONDING ADDENDUM ISSUED. THE TOWN, AT ITS SOLE DISCRETION, MAY MODIFY OR REJECT ANY EXCEPTION OR PROPOSED 
CHANGE. 

Firm: Authorized Signature  Title: 

Printed 
Name of 
Signer 

Date: 
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APPENDIX I 
References 

Offeror must supply at least (3) three Governmental Agency references for which local 
government recreational services have been performed during the past (5) five years.  
Offerors are cautioned to provide accurate reference information.  References will be 
checked during evaluation period.  
 
OFFEROR: 
_________________________________________________________________ 
 
CITY, STATE, ZIP: 
__________________________________________________________ 
 
Reference #1  
Agency or Firm Name: __________________________________________________ 
Business Address  _____________________________________________________ 
City: ___________________________      State: ________      Zip Code: __________ 
Phone Number: (____) _______________      Fax Number: (____) _______________ 
Email Address:  ________________________________________________________ 
 
Reference #2  
Agency or Firm Name: __________________________________________________ 
Business Address  _____________________________________________________ 
City: ___________________________      State: ________      Zip Code: __________ 
Phone Number: (____) _______________      Fax Number: (____) _______________ 
Email Address:  ________________________________________________________ 
 
Reference #3  
Agency or Firm Name: __________________________________________________ 
Business Address  _____________________________________________________ 
City: ___________________________      State: ________      Zip Code: __________ 
Phone Number: (____) _______________      Fax Number: (____) _______________ 
Email Address:  ________________________________________________________ 
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APPENDIX II 
 
 

SAMPLE AGREEMENT 
 

 
 



 

 

 
 

AGREEMENT FOR PROFESSIONAL SERVICES 
 

By and Between 
 

THE TOWN OF CARY, as OWNER, 
 

and 
 

  
 

dated as of  
 

__________________________________ 
 

 



TABLE OF CONTENTS 
 
1. Scope of Services 
 
2. Definitions 
 
3. Responsibilities of the DESIGNER 

3.1 Standard of Care 
 3.2 DESIGNER’s Consultants 
 
4. Basic Services 
 4.1 Commencement of Basic Services 
 4.2 Total Project Cost Estimates and Total Project Cost 
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AGREEMENT FOR PROFESSIONAL SERVICES 
 
This Agreement, made by and between the Town of Cary (hereinafter, the "OWNER") and 

   , a professional [architectural] [engineering] [landscape architectural] firm 
with a partner or principal registered in North Carolina as a licensed architect and with offices in 
North Carolina (hereinafter, the "DESIGNER"). 
 
 

WITNESSETH 
 

That the OWNER and DESIGNER, for the consideration herein named, do hereby agree 
as follows: 
 
 

ARTICLE 1 
SCOPE OF SERVICES 

 
1.1 This Agreement is for professional [architectural] [engineering] [landscape architectural]  

services to be rendered by DESIGNER to OWNER with respect to the project known as  
  , located in the Town of Cary, North Carolina, and generally consisting of 
_______. The DESIGNER is responsible for performing certain portions of the project, as 
more particularly described in Section 2.37 and Attachment A. 
 

1.2 By its execution of this Agreement, the DESIGNER represents and agrees that it is qualified 
and fully capable to perform and provide the professional [architectural] [engineering] 
[landscape architectural] services and other services required or necessary under this 
Agreement in a fully competent, professional and timely manner.  
 

1.3 The services to be performed under this Agreement consist of Basic Services (hereinafter 
defined) and such Additional Services (hereinafter defined) as may be designated in Article 
5 of this Agreement or as may from time-to-time be agreed upon by the OWNER and 
DESIGNER by Written Amendment. All services performed by the DESIGNER not 
identified as Additional Services in Attachment E or in a Written Amendment shall be 
deemed to be Basic Services that are to be provided without additional compensation. 

 
1.4 The amount of Compensation for Basic Services is described for such services in 

Attachment F. The Compensation for Basic Services shall be paid in accordance with 
Section 7.1. Compensation for Additional Services shall be as described for such services 
in Section 7.2 and Attachment G, or as set forth in a Written Amendment regarding such 
services. 

 
1.5 The Town’s Request for Qualifications, entitled        

and dated   , and the DESIGNER’s Proposal dated   are hereby incorporated into 
the description of Basic Services by reference. Discrepancies between this Agreement, the 
Request for Qualifications, and the DESIGNER’s Proposal shall be resolved as provided 
in Section 14.8. 
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1.6  Time is of the essence as to this Agreement. 
 

 
ARTICLE 2 

DEFINITIONS 
 
2.1 Addenda.  Written or graphic instruments issued prior to the opening of Bids which clarify, 

correct, or change the Bidding Requirements or the Construction Contract Documents. 
 
2.2 Additional Services.  Those services that may be provided by the DESIGNER in connection 

with the Project for additional compensation, as described in Article 5, Attachment E and 
Attachment G. 
 

2.3 Agreement.  This agreement between the OWNER and DESIGNER concerning the 
DESIGNER’s Services to be provided to the OWNER. The Agreement establishes the 
rights and obligations of the OWNER and DESIGNER in connection with the Project.  The 
Agreement includes all Attachments hereto, the Request for Proposals and the subsequent 
Proposal submitted by the DESIGNER, and any Written Amendments. 
 

2.4 Application for Payment.  The form that is to be used by a Contractor during the course of 
the Work in requesting progress or final payments and which is to be accompanied by such 
supporting documentation as is required by the Construction Contract Documents. 
 

2.5 Basic Services.  Those professional services required to be provided by the DESIGNER in 
connection with the Project that are described in Attachment D and designated therein as 
services that are to be provided by DESIGNER under this Agreement. 

 
2.6 Bid.  The offer or proposal of a bidder submitted on the prescribed form setting forth the 

prices for the Work to be performed. 
 
2.7 Bidding and Construction Contract Award Phase.  See Attachment D for this definition. 
 
2.8 Bidding Documents.  The Bidding Requirements and the proposed Construction Contract 

Documents (including all Addenda issued prior to receipt of Bids). 
 
2.9  Bidding Requirements.  The Advertisement or Invitation to Bid, Instructions to Bidders, Bid 

security form, if any, and the Bid form with any Addenda. 
 
2.10 Certificate of Final Completion.  Certificate issued by the OWNER when the Work has 

been completed in accordance with the Construction Contract Documents and the OWNER 
has received all documents and items necessary for closeout of the Work. 

 
2.11 Change Order.  A document recommended by the DESIGNER that is signed by a Contractor 

and OWNER and authorizes an addition, deletion, or revision in the Work or an adjustment 



 

 6  

in a Construction Contract Price or Construction Contract Time, issued on or after the 
effective date of the Construction Contract. 

 
2.12 Claim.  A demand or assertion by OWNER or a Contractor seeking an adjustment of a 

Construction Contract Price or Construction Contract Times, or both, or other relief with 
respect to the terms of the Contract.  A demand for money or services by a third party is not 
a Claim. 

 
2.13 Compensation for Additional Services.  All compensation due DESIGNER from OWNER 

for Additional Services, to be calculated and paid in accordance with Section 7.2 and 
Attachment G. 

 
2.14 Compensation for Basic Services.  All compensation due DESIGNER from OWNER for 

all services under this Agreement except for Compensation for Additional Services and 
Reimbursable Expenses, if any. 

 
2.15 Construction Administration Phase.  See Attachment D for this definition. 
 
2.16 Construction Contract.  The written instrument that is evidence of an agreement between the 

OWNER and a Contractor covering the Work. 
 

2.17 Construction Contract Documents. The documents that establish the rights and obligations 
of the OWNER and Contractor and include the Construction Contract, the Bidding 
Requirements, the Bidding Documents, the Addenda (that pertain to the Construction 
Contract Documents), the Contractor’s Bid (including documentation accompanying the Bid 
and any post Bid documentation submitted prior to the Notice of Award) when attached as 
an exhibit to the Construction Contract, the Notice to Proceed, the Bonds, the General 
Conditions, the Supplementary Conditions and any Special Conditions, the Specifications 
and the Drawings as the same are more specifically identified in the Construction Contract, 
together with all Written Amendments, Change Orders, Work Change Directives, Field 
Orders, and DESIGNER’s written interpretations and clarifications issued on or after the 
Effective Date of the Construction Contract.  Approved Shop Drawings and the reports and 
drawings of subsurface and physical conditions are not Construction Contract Documents.  
Only printed or hard copies of the items listed in this paragraph are Construction Contract 
Documents.  Files in electronic media format of text, data, graphics, and the like that may be 
furnished by OWNER to Contractor are not Construction Contract Documents. 

 
2.18 Construction Contract Documents Phase.  See Attachment D for this definition. 
 
2.19 Construction Contract Price.  The moneys payable by OWNER to a Contractor for 

completion of the Work in accordance with Construction Contract Documents. 
 
2.20 Construction Contract Times.  The number of days or the dates stated in the Construction 

Contract Documents to: (i) achieve Milestones, if any, (ii) achieve Substantial Completion; 
and (iii) complete the Work so that it is ready for final payment as evidenced by 
DESIGNER’s written recommendation of final payment. 
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2.21 Contractor.  An individual or entity engaged directly by the OWNER pursuant to a 

Construction Contract.  The term “Contractor” includes the terms “Subcontractor” and 
“Supplier” and the Contractor’s, Subcontractor’s and Supplier’s successors, assigns, 
employees, agents, consultants and other representatives and anyone for whose acts a 
Contractor, Subcontractor or Supplier is legally liable. 

 
2.22 Design Development Phase.  See Attachment D for this definition. 
 
2.23 DESIGNER.  The individual or entity named as such in the Agreement.  The term 

“DESIGNER” means the DESIGNER and the DESIGNER’s Consultants and their 
successors, assigns, employees, agents, consultants and other representatives and anyone for 
whose acts the DESIGNER is legally liable. 

 
2.24 DESIGNER’s Consultants.  Any individuals or entities having a contract with DESIGNER 

to furnish services as DESIGNER’s independent professional associate or consultant with 
respect to the Project.  See Section 3.2.1 and Attachment C for specific provisions regarding 
and identification of DESIGNER’s Consultants. 

 
2.25 DESIGNER’s Services.  The professional services and other services required or necessary 

under this Agreement, consisting of Basic Services and such Additional Services as are 
agreed upon by the OWNER and DESIGNER by Written Amendment or otherwise in 
accordance with this Agreement. 

 
2.26 Drawings.  That part of the Construction Contract Documents prepared or approved by 

DESIGNER which graphically shows the scope, extent, and character of the Work to be 
performed by Contractor.  Shop Drawings and other Contractor submittals are not Drawings 
hereunder. 

 
2.27 Effective Date of the Agreement.  The date of delivery to the DESIGNER from the OWNER 

of a fully executed original of this Agreement.  The DESIGNER is to submit its executed 
counterpart of this Agreement to the OWNER, and this Agreement will be fully executed 
upon the OWNER’s counterpart being executed by the Town Manager or the Mayor (or 
another individual executing the counterpart on behalf of the OWNER after having been 
duly appointed to do so by the OWNER). 

 
2.28 Field Order.  A written order issued by DESIGNER that requires minor changes in the Work 

but that does not involve a change in the Construction Contract Price or the Construction 
Contract Times. 

 
2.29 General Conditions.  That part of the Construction Contract Documents that supplements 

a Construction Contract and that describes the rights, responsibilities and relationships of 
the OWNER, DESIGNER and Contractor. 

 
2.30 Key Milestone Listing.  The list of the sequence and timing of the design and construction 

activities.  See Section 6.1 and Attachment B. 
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2.31 Laws and Regulations.  Any and all applicable laws, rules, regulations, ordinances, codes, 

and orders of any and all governmental bodies, agencies, authorities, and courts having 
jurisdiction over the Project. 

 
2.32 Milestone Dates. The dates set forth in the Key Milestone Listing. 
 
2.33 OWNER.  The Town of Cary, a municipal corporation in North Carolina, and its successors 

and assigns, and the party for whom the DESIGNER’s Services are to be performed.  The 
term “OWNER” means the OWNER and the OWNER’s Representative. 

 
2.34 OWNER’s Representative.  The OWNER’s Representative is        .  

The Owner’s Representative may be an employee, agent or other representative of the 
Owner, and may be an individual or any one of several identified individuals, or a committee 
or entity, in which case the committee or entity shall select one or more individuals to speak 
and act on its behalf and on behalf of the Owner. The OWNER’s Representative shall have 
the express authority to bind the OWNER with respect to all matters requiring the OWNER’s 
approval or authorization. Except as otherwise specifically stated, the DESIGNER does not 
have such authority.   

 
2.35 Post-Construction Phase.  See Attachment D for this definition. 
 
2.36 Preliminary or Schematic Design Phase.  See Attachment D for this definition. 
 
2.37 Project.  The following phases of the Project that is to be undertaken in connection with this 

Agreement that are designated in Attachment D as phases in which the DESIGNER is to 
provide services to the OWNER: the Schematic Design Phase, the Design Development 
Phase, the Construction Contract Document Phase, the Bidding and Construction Contract 
Award Phase, the Construction Administration Phase and the Post-Construction Phase. The 
Project may be enlarged to include Additional Services through Written Amendments or as 
otherwise allowed herein. 

 
2.38 Project Manual.  The bound documentary information prepared for bidding and constructing 

the Work and includes the Advertisement for Bids, Instructions to Bidders, Bid Forms, 
Agreements, Bonds, General Conditions, Supplementary Conditions, Special Conditions, 
Specifications, and Appendices. 

 
2.39 Reimbursable Expenses.  If there are expenses that are to be separately reimbursable by 

OWNER to DESIGNER under this Agreement, they will be specified as such in Section 
7.3 hereof.  Unless expenses are specifically designated or described herein as separately 
reimbursable, expenses of DESIGNER in performing DESIGNER’s Services hereunder 
shall be deemed compensated by the Compensation for Basic Services and/or the 
Compensation for Additional Services (if any). 

 
2.40 Request for Qualifications. The invitation for a professional services firm, typically with a 

partner or principal registered in North Carolina as a licensed architect, engineer or 
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landscape architect and with offices in North Carolina, to bid on the right to supply 
DESIGNER services to the Town of Cary. The specific Request for Proposals made in 
connection with the making of this Agreement is specified in Section 1.5 hereof. 

 
2.41 Samples.  Physical examples of materials, equipment, or workmanship that are representative 

of some portion of the Work and which establish the standards by which such portion of the 
Work will be judged. 

  
2.42 Shop Drawings.  All drawings, diagrams, illustrations, schedules, and other data or 

information which are specifically prepared or assembled by or for a Contractor and 
submitted by Contractor to illustrate some portion of the Work. 

 
2.43 Site.  The lands or areas that will be indicated in the Construction Contract Documents as 

being furnished by OWNER, upon which the Work is to be performed, including rights-of-
way and easements for access thereto, and such other lands furnished by OWNER that are 
designated for the use of Contractor. The Site may not be specifically identified until after 
the Effective Date of this Agreement, but shall be specified in the Construction Contract 
Documents, and reference herein to the “Site” shall mean such areas once determined and 
specified. 

 
2.44 Specifications.  That part of the Construction Contract Documents consisting of written 

technical descriptions of materials, equipment, systems, standards, and workmanship as 
applied to the Work and certain administrative details applicable thereto. Specifications 
include all Sections included under the Technical specifications of the Project Manual. 

 
2.45 Subcontractor.  An individual or entity having a direct contract with Contractor or with any 

other Subcontractor for the performance of a part of the Work on the Project. 
 
2.46 Substantial Completion.  The time at which the Work (or a specified part thereof) has 

progressed to the point where, in the opinion of the DESIGNER and with the approval of the 
OWNER the Work (or a specified part thereof) is sufficiently complete, in accordance with 
the Construction Contract Documents, so that the Work (or a specified part thereof) can be 
utilized for the purposes for which it is intended. The OWNER’s receipt of all certificates of 
occupancy applicable to the Project is a condition precedent to the Work being deemed 
“Substantially Complete.” The terms “substantially complete” and “substantially completed” 
as applied to all or part of the Work refer to Substantial Completion thereof. 

 
2.47 Supplementary Conditions. That part of the Construction Contract Documents that amends 

or supplements the General Conditions. 
 
2.47 Special Conditions. That part of the Construction Contract Documents that amends or 

supplements the Supplementary Conditions. 
 
2.48 Supplier. A manufacturer, fabricator, supplier, distributor, materialman, or vendor having 

a direct contract with a Contractor or Subcontractor to furnish materials or equipment to be 
incorporated in the Work by a Contractor or Subcontractor. 
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2.49 Total Project Cost; Total Project Cost Estimate.  The “Total Project Cost Estimate” is an 

estimate of the total cost of the Project developed in accordance with Section 4.2 and 
Attachment H.  The “Total Project Cost” is the Total Project Cost Estimate that is approved 
by the OWNER in accordance with Section 4.2. 

 
2.50 Utilities Infrastructure.  All underground or above-ground pipelines, conduits, ducts, cables, 

wires, manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any 
encasements containing such facilities, including those that convey electricity, gases, steam, 
liquid petroleum products, telephone or other communications, cable television, water, 
wastewater, storm water, other liquids or chemicals, or traffic or other control systems. 

 
2.51 Work.  The entire completed construction or the various separately identifiable parts thereof 

required to be provided to the OWNER under the Construction Contract Documents by 
parties other than the DESIGNER.  The Work includes and is the result of performing or 
providing all labor, services, and documentation necessary or appropriate to produce such 
construction, and furnishing, installing, and incorporating all necessary or appropriate 
materials and equipment into such construction, all as more specifically described in the 
Construction Contract Documents. 

 
2.52 Written Amendment.  A written statement modifying the Agreement, signed by OWNER 

and DESIGNER on or after the Effective Date of the Agreement. 
 

 
ARTICLE 3 

RESPONSIBILITIES OF THE DESIGNER 
 
3.1 Standard of Care 

 
3.1.1 The DESIGNER shall exercise reasonable care and diligence in performing the 
DESIGNER’s Services under this Agreement in accordance with generally accepted 
standards of [architectural] [engineering] [landscape architectural] practice throughout the 
United States and in accordance with all Laws and Regulations. The DESIGNER shall 
serve as a representative of the OWNER in accordance with the terms and conditions of 
this Agreement to guard the OWNER against defects and deficiencies in the Work. 
 
3.1.2 The DESIGNER shall be responsible for all errors or omissions in the Drawings, 
Specifications, and other documents prepared by the DESIGNER. It shall be the 
responsibility of the DESIGNER throughout the period of performance under this 
Agreement to use reasonable professional care and judgment to guard the OWNER against 
defects and deficiencies in the Work. 
 
3.1.3 The DESIGNER shall assure that all Drawings, Specifications and other 
documents prepared by the DESIGNER or the DESIGNER’s Consultants hereunder are in 
accordance with all Laws and Regulations and that all necessary or appropriate 
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applications for approvals are submitted to federal, state and local governments or agencies 
in a timely manner so as not to delay the design or construction activities of the Project.  
 
3.1.4 The DESIGNER shall correct at no additional cost to the OWNER any and all 
errors, omissions, discrepancies, ambiguities, mistakes or conflicts in the Drawings, 
Specifications and other documents prepared by the DESIGNER or DESIGNER’s 
Consultants. 
 
3.1.5 In addition to any other damages that might be due to OWNER hereunder in 
connection with the breach of this Agreement by DESIGNER, DESIGNER shall reimburse 
OWNER, as described in Article 10 hereof, for costs, damages and expenses that are the 
result of errors, omissions or delays of the DESIGNER or the DESIGNER’s Consultants. 
 
3.1.6 The DESIGNER shall perform the DESIGNER’s Services in a timely manner in 
accordance with all schedules for the Project and the Construction Contract Documents. 
 
3.1.7 If the DESGINER’s key project personnel are listed in Attachment C to this 
agreement no changes in the DESIGNER’s key personnel indicated shall be permitted 
except with the prior written consent of the OWNER. 

 
3.2 DESIGNER’s Consultants. 
 

3.2.1 The DESIGNER’s Consultants for the project, along with their key project 
personnel, are listed in Attachment C to this Agreement. No changes in the consultants or 
key personnel indicated shall be permitted except with the prior written consent of the 
OWNER, which consent shall not be unreasonably withheld. 
 
3.2.2 All of the DESIGNER’s contracts with the DESIGNER’s Consultants shall be in 
writing and shall expressly provide that if this Agreement is terminated for any reason, the 
OWNER may, at its sole option, take the assignment of the DESIGNER’s Consultants’ 
contracts with the DESIGNER, that such assignment shall automatically take place upon 
notification in writing by the OWNER to the DESIGNER’s Consultants and the 
DESIGNER’s Consultants shall continue to be bound by their contract after such 
assignment. A copy of each contract between the DESIGNER and a DESIGNER’s 
Consultant shall be furnished to the OWNER within seven (7) days of its execution. 

 
 

ARTICLE 4 
BASIC SERVICES 

 
4.1 Commencement of Basic Services.  The DESIGNER’s Basic Services shall commence 

upon the occurrence of the Effective Date of the Agreement and DESIGNER’s receipt of a 
Notice to Proceed from OWNER. 

 
4.2 Total Project Cost Estimates and Total Project Cost. 
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4.2.1 At the times designated herein, the DESIGNER shall develop a Total Project Cost 
Estimate, including the DESIGNER’s fees, costs of the construction, costs of equipment, 
furnishings, furniture and signage, permit fees and appropriate contingencies. These costs 
shall be prepared and submitted to the OWNER, with supporting documents listing 
quantities, unit price, labor rates, man-hour estimates, overhead and profit. 

4.2.2 The Total Project Cost Estimates shall be prepared by a qualified cost estimating 
consultant to the DESIGNER that is acceptable to the OWNER.   
 
4.2.3 The Total Project Cost Estimates shall be prepared/revised at three points in the 
performance of the DESIGNER’s services: (1) at completion of the Preliminary or 
Schematic Design Phase; (2) at completion of the Design Development Phase; and (3) at 
completion of 80% of the Construction Contract Documents Phase. 

4.2.4 When the first of the Total Project Cost Estimates has been approved in writing by 
the OWNER, it shall be used by the OWNER as a basis for appropriating funds specifically 
for the Project. Once this Total Project Cost Estimate has been so approved by the OWNER, 
the DESIGNER shall be obligated, without additional compensation, to adjust the design 
of the Project to assure that it remains within the approved Total Project Cost.  Such 
approved Total Project Cost Estimate shall be referred to herein as the “Total Project Cost”. 
 
4.2.5 Should bidding or negotiation with Contractors produce prices which, when added 
to the other elements of the approved Total Project Cost, produce a cost that is in excess of 
the approved Total Project Cost, the DESIGNER shall participate with the OWNER in 
rebidding, renegotiation and design adjustments to the extent such are necessary to obtain 
prices within the approved Total Project Cost. All activity of the DESIGNER with respect 
to these matters shall constitute Basic Services and shall be performed by the DESIGNER 
without additional compensation. 
 
4.2.6 Unless and until the OWNER authorizes an increase in the Total Project Cost, later 
Total Project Cost Estimates that are greater than the approved Total Project Cost shall not 
imply or otherwise result in an increase in the approved Total Project Cost. 

 
4.3 Basic Services.  The Basic Services to be provided by the DESIGNER hereunder are those 

services designated in Attachment D. 
 
4.4 Contractor Documentation.  The DESIGNER shall utilize the Town’s standard General 

Conditions, Supplementary Conditions and Special Conditions in preparation of bidding 
documents and construction contracts. These ‘front-end’ documents define certain roles for 
the DESIGNER during construction. The DESIGNER agrees that those roles are included 
in the scope of Basic Services (whether specifically listed in Attachment D or not), and are 
to be compensated as part of the total compensation described for the Basic Services. 
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ARTICLE 5 
ADDITIONAL SERVICES 

 
 Additional Services that may be provided by the DESIGNER pursuant to the terms of this 
Agreement are described in Attachment E. Only those services designated on Attachment E as 
Additional Services (by checkmark or other indication), or those designated as Additional Services 
in a Written Amendment, shall be considered Additional Services hereunder. 
 
 

ARTICLE 6 
DURATION OF DESIGNER’S SERVICES 

 
6.1 Scheduling of Services. 

 
6.1.1 The DESIGNER’s schedule for the performance of its activities and the activities 
of DESIGNER’s Consultants shall be reduced to writing and submitted to the OWNER for 
review and approval. If such schedule has been reviewed and approved prior to execution 
of this Agreement, it is attached hereto as Attachment B. In any event, once the schedule 
has been reviewed and approved by the OWNER, it shall constitute the “Key Milestone 
Listing”. The DESIGNER shall also prepare and submit to the OWNER for review and 
approval a schedule of all known items of information, approvals or decisions to be 
furnished or made by the OWNER, including the dates by which the OWNER shall have 
all information necessary from the DESIGNER with respect to that item, approval or 
decision and the date by which the item of information, approval or decision should be 
communicated to the DESIGNER. The OWNER shall always have a reasonable time 
within which to provide such item of information, approval or decision and shall not have 
any responsibility for any delay occurring by reason of the OWNER’s being unable, 
through no fault of the OWNER, to supply such item of information, approval or decision.  
 
6.1.2 The DESIGNER shall schedule and perform its activities so as to meet the 
Milestone Dates shown in the Key Milestone Listing. No delay by the DESIGNER in 
meeting the deadlines in the Key Milestone Listing shall be allowed hereunder without 
prior written approval by the OWNER.   
 
6.1.3 Should the OWNER determine that the DESIGNER is behind schedule, it may 
require the DESIGNER to expedite and accelerate its efforts, including providing 
additional manpower and/or overtime, as necessary, to perform its services in accordance 
with the Key Milestone Listing, at no additional cost to the OWNER. 

 
6.2 Adjustments to the Schedule. 
 

6.2.1 If the DESIGNER’s Services are or will be delayed for more than sixty (60) days 
through no fault of the DESIGNER, or if the OWNER increases or decreases the scope or 
size of the Project by ten percent (10%) of the currently approved Total Project Cost, the 
DESIGNER shall give prompt written notice to the OWNER. Provided that such notice has 
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been given, the DESIGNER may request in writing an adjustment in the Key Milestone 
Listing dates, which shall be granted by the OWNER to the extent reasonable. 

 
 

ARTICLE 7 
DESIGNER’S COMPENSATION 

 
7.1 Compensation for Basic Services. 
 

7.1.1 Payments for Basic Services shall become due and payable on a per-Phase basis, 
after OWNER’s approval of all services designated hereunder as Basic Services to be 
provided by DESIGNER for the Phase for which payment is sought.   
 
7.1.2 For Basic Services, the DESIGNER shall be compensated on a per-Phase basis, in 
accordance with the percentage of the Total Project Cost allocated to such Phase on 
Attachment F to this Agreement, unless the OWNER and the DESIGNER otherwise agree 
in writing.   
 
7.1.3 After approval of all services provided by DESIGNER for a particular Phase, 
Payments will be made by the OWNER within thirty (30) calendar days of receipt of an 
invoice that is in form and substance acceptable to the OWNER. In the event the OWNER 
finds any part of an invoice not to be acceptable, it shall identify to the DESIGNER the part 
or parts which are not acceptable and shall pay the part or parts of the invoice which are 
acceptable, if any. The OWNER shall have the right to deduct from payments to the 
DESIGNER any costs or damages incurred, or which may be incurred, by the OWNER as 
a result of the DESIGNER’s failure to perform on any Phase of the Project. 
 
7.1.4 If the OWNER increases or decreases the scope of the Project by ten percent (10%) 
or more of the currently approved Total Project Cost, the compensation for Basic Services 
shall be equitably adjusted. 
 
7.1.5 The Total Fixed Fee of Basic Services, which is a not to exceed contract amount, is 
Write out dollars here and 00/100 Dollars ($0.00) unless changed by duly authorized 
written amendment. 
 

 
7.2 Compensation for Additional Services. 
 

7.2.1 Payments for Additional Services shall become due and payable on a per-service 
basis, after OWNER’s approval of the Additional Service performed by the DESIGNER, 
in accordance with Article 5 and/or a Written Agreement, for which payment is sought. 
 
7.2.2 For Additional Services, the DESIGNER shall be compensated on a time-spent 
basis at the hourly rates shown in Attachment G to this Agreement, unless the OWNER 
and the DESIGNER otherwise agree in writing.   
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7.2.3 After OWNER’s approval of the performance of an Additional Service, payments 
will be made by the OWNER within thirty (30) calendar days of receipt of an invoice that 
is in form and substance acceptable to the OWNER. In the event the OWNER finds any 
part of an invoice not to be acceptable, it shall identify to the DESIGNER the part or parts 
which are not acceptable and shall pay the part or parts of the invoice which are acceptable, 
if any. The OWNER shall have the right to deduct from payments to the DESIGNER any 
costs or damages incurred, or which may be incurred, by the OWNER as a result of the 
DESIGNER’s failure to perform any service with respect to the Project. 
 

7.3 Reimbursable Expenses. 
 

7.3.1 Reimbursable expenses are charges to the OWNER in addition to the fees for Basic 
Services and Additional Services, and are generally not authorized for design services 
arrangements. However, if the following items are indicated (by check-mark or similar 
marking) as reimbursable expenditures, then OWNER shall reimburse such expenditures 
with respect to DESIGNER’s provisions of services for the Project to the extent such 
expenses are reasonable and actually incurred by the DESIGNER or DESIGNER’s 
Consultants: 
 
          The actual cost of reproduction of Plans and Specifications, excluding documents 

for exclusive use by the DESIGNER. 
 
          Other:        
 
       None 
 
7.3.2 Neither the DESIGNER nor its Consultants shall be entitled to any mark-up on 
actual expenses that are incurred. 
 
7.3.3 DESIGNER shall only be reimbursed for those reimbursable expenses for which 
the OWNER has provided specific prior written authorization (not all expenses that might 
fit in any selected categories above but for which DESIGNER did not seek specific 
OWNER approval). 

 
7.4 Accounting Records. 
 

7.4.1 Accounting records of the DESIGNER’s compensation for Additional Services and 
Reimbursable Expenses pertaining to the Project shall be maintained by the DESIGNER in 
accordance with generally accepted accounting practices and shall be available for 
inspection by the OWNER at mutually convenient times for a period of three (3) years after 
issuance of the Certificate of Final Completion. 

 
 

ARTICLE 8 
RESPONSIBILITIES OF THE OWNER 
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8.1 Cooperation and Coordination. 
 

8.1.1 The OWNER shall meet with the DESIGNER as necessary at mutually convenient 
times to provide information necessary to enable the DESIGNER to develop a detailed 
written analysis and needs summary of the Project. 
 
8.1.2 The OWNER shall examine documents submitted by the DESIGNER and shall 
make reasonable efforts to render decisions pertaining thereto no later than the dates 
specified in the schedule for such decisions described in Section 6.1.2. 

 
8.2 Surveys and Testing. 
 

8.2.1 Unless required to be provided by the DESIGNER as part of the Basic Services (see 
Attachment D), the OWNER shall furnish the DESIGNER with a certified land survey of 
the Site, giving, as applicable, grades and lines of streets, alleys, pavements and adjoining 
property;  rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, 
boundaries and contours of the Site;  locations, dimensions and complete data pertaining to 
existing buildings, other improvements and trees, and other pertinent information 
reasonably requested by the DESIGNER including that concerning available service and 
Utilities Infrastructure, both public and private, including inverts. 
 
8.2.2 Unless required to be provided by the DESIGNER as part of the Basic Services (see 
Attachment D), the OWNER shall provide the services of a geotechnical engineer or other 
consultant, when such services are reasonably deemed necessary by the DESIGNER as 
shown on the DESIGNER’s schedule described in Section 6.1.2, to provide reports, test 
borings, test pits, soil bearing values, percolation tests, air and water pollution tests, ground 
corrosion and resistivity tests and other necessary operations for determining subsoil, air 
and water conditions, all together with reports and appropriate professional 
recommendations thereof. 
 
8.2.3 All services, data, information, surveys and reports required of the OWNER 
pursuant to this Article 8, shall be furnished at the OWNER’s expense and, absent any 
negligence or failure to follow professional standards on the part of DESIGNER, the 
DESIGNER shall be entitled to rely upon the accuracy and completeness of such services, 
data, information, surveys and reports. 

 
8.3 Permits and Approvals 
 

8.3.1 The OWNER shall secure and pay for all necessary permits, licenses, approvals, 
easements, assessments, and charges required for the construction, use or occupancy of 
permanent structures or for permanent changes in existing facilities. The DESIGNER shall 
provide the OWNER with a schedule of all required approvals and of the dates by which 
application for such approvals must be made in order to avoid any risk of delay to the 
Project, prepare necessary application forms, present documents requiring approval by the 
OWNER and submit documents with the OWNER’s approval to the appropriate approval 
agency. 
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ARTICLE 9 

INSURANCE 
 
9.1 General Requirements 
 

9.1.1 The DESIGNER shall purchase and maintain and shall cause each of the 
DESIGNER’s Consultants to purchase and maintain during the period of performance of 
this Agreement, and for five years after issuance of a Certificate of Final Completion of the 
Project, insurance for protection from claims under workers’ or workmen’s compensation 
acts including bodily injury, sickness, disease or death of any of the DESIGNER’s or 
DESIGNER’s Consultants’ employees as required by state law; Commercial General 
Liability Insurance (including contractual liability and completed operations, explosions, 
collapse, and underground hazards coverage) covering claims arising out of or relating to 
bodily injury and to real and personal property including loss of use resulting thereof; 
Commercial Automobile Liability Insurance, including owned, hired, and non-owned 
vehicles, if any, covering personal injury or death, and property damage when vehicles are 
used in performance of work or coming onto Town premises;  Cyber Liability Insurance 
(if applicable) covering infringement, information theft,  release of private information, 
damage, destruction and alteration of electronic information, extortion, network security, 
breach response costs, and regulatory fines; and Professional Liability Insurance (if 
applicable), covering professional services and claims arising out of or related to the 
performance under this Agreement by the DESIGNER. 

 
9.1.2 Insurance policies required hereunder shall include provisions or endorsements 
containing the following: 

 

a) Insurers.  The minimum insurance ratings for any company insuring the DESIGNER 
shall be Best's A-.  Should the ratings of any insurance carrier fall below the minimum 
rating, the OWNER may, at its option, require the DESIGNER to purchase insurance 
from a company whose rating meets the minimum standard. DESIGNER’s insurance 
carrier(s) shall be authorized to do business in the state of North Carolina.  If 
DESIGNER is unable to find an authorized carrier for any line of insurance coverage, 
DESIGNER shall notify OWNER in writing.   

b) Additional Insured Status.  All insurance policies (except Workers Compensation, 
Cyber and Professional Liability) shall name the Town of Cary, its elected officials, 
officers, employees and volunteers as an additional insured.  

c) Notice of Cancellation.  Each policy shall provide that the OWNER shall receive not 
less than thirty (30) days prior written notice, when available, of any cancellation or 
non-renewal of coverage of any of the policies. Upon notice of such cancellation, non-
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renewal or if a policy’s limits are exhausted, DESIGNER shall procure substitute 
insurance so as to assure OWNER that the minimum limits of coverage are maintained 
continuously throughout the periods specified herein.     

d) Primary.  DESIGNER’s insurance coverage shall be primary for any claims related to 
this agreement.   

e) Waiver of Subrogation.  The insurer shall have no right of recovery or subrogation 
against OWNER, its agents or agencies, it being the intention of the parties that the 
insurance policies shall protect OWNER and be primary coverage for any and all losses 
covered by the policies.   

f) Verification of Coverage.  A certificate of insurance and all endorsements required shall 
be provided as Attachment I prior to execution of this Agreement.  The OWNER’s 
review or acceptance of certificates of insurance shall neither relieve DESIGNER of 
any requirement to provide the specific insurance coverage set forth herein nor shall it 
constitute a waiver or acknowledgement of satisfaction of the specific insurance 
requirements set forth in this Agreement.   

g) Certificate Holder address should read: 

 Town of Cary 
 PO Box 8005 
 Cary, NC 27512-8005 
 

h) Special Risks or Circumstances.  The OWNER reserves the right to modify these 
requirements, including limits, based on the nature of the risk, prior experience, insurer, 
coverage, or other special circumstances.   

i) Other.  The insurance companies issuing the policy or policies shall have no recourse 
against the OWNER, its agents or agencies for the payment of any premiums or for 
assessments under any form of policy; any and all deductibles under the insurance 
policies shall be assumed by and be at the sole risk and expense of the DESIGNER; 
coverage shall be deemed to be in connection with this Agreement as revised by any 
Change Orders or Written Amendments. 

 
9.2 Limits of Coverage 
 

9.2.1 Minimum limits of insurance coverage shall be as follows: 
 
INSURANCE DESCRIPTION MINIMUM REQUIRED COVERAGE 

Workers’ Compensation Limits for Coverage A - Statutory State of N.C.  
 
Coverage B – Employer’s Liability 
$500,000 each accident and policy limit and 
disease each employee 

Commercial General Liability $1,000,000 per occurrence 
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$2,000,000 aggregate 
Automobile Liability  $1,000,000 CSL 
Umbrella /Excess Liability $1,000,000 per occurrence 
Professional Liability $2,000,000 per claim 

9.2.2 The DESIGNER may satisfy the insurance limits above with a combination of 
primary and umbrella/excess liability insurance policies.  Umbrella/Excess liability 
shall follow form as to each of the underlying policies.  Any available insurance 
proceeds in excess of or broader than the specified minimum limits of insurance 
and coverage shall be available to the OWNER.   

 
9.3 OWNER’s Insurance Option 
 

9.3.1 At any time during the performance of this Agreement, the OWNER may, upon 
thirty (30) days written notice to DESIGNER, at its sole option, provide any or all of the 
insurance coverage required under the Article. 
 
9.3.2 If the OWNER elects to provide such coverage it shall notify the DESIGNER in 
writing and provide to the DESIGNER such certificate or certificates of coverage as may 
be applicable. 
 
9.3.3 If the OWNER elects to provide such coverage it shall be entitled to pro rata 
reduction in the fees for Basic Services equal to the cost of providing such coverage to the 
DESIGNER. 

 
 

ARTICLE 10 
DAMAGES AND REMEDIES 

 
10.1 Services, Reimbursement and Deductions. 
 

10.1.1  The DESIGNER shall reimburse the OWNER, as stipulated in 10.1.1.A and 
10.1.1.B for costs, damages and expenses, including reasonable attorney’s fees and 
expert’s fees, incurred by the OWNER when such costs, damages and expenses are the 
result of any error, omission or delay of, or failure to perform as required by the Agreement 
by the DESIGNER or DESIGNER’s Consultants. 
 

A.  To the extent that the aggregate cost to the OWNER for all errors, premium 
value of omissions or delays of the DESIGNER and the DESIGNER’s 
Consultants is less than one-half of one percent (0.5%) of the Total Project Cost, 
the DESIGNER shall not be liable to the OWNER for such costs. 
 
B.  If the aggregate cost to the OWNER for such errors, premium value of 
omissions or delays of the DESIGNER and the DESIGNER’s Consultants equals 
or exceeds one-half of one percent (0.5%) of the Total Project Cost, the 
DESIGNER shall reimburse the OWNER for all such costs that equal or exceed 
said one-half of one percent (0.5%). 
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10.1.2 The OWNER is entitled to interest on all amounts due from the DESIGNER that 
remain unpaid thirty (30) calendar days after the amount is deemed due, whether as a result 
of a resolution of a dispute or otherwise, at a rate of three percentage points above the 
rediscount rate charged by the Federal Reserve Bank during each month that any amount 
remains due.  

 
 10.1.3 In addition to any other remedies available to the OWNER hereunder, the OWNER 

shall have the right to deduct from payments to the DESIGNER any costs, damages and 
expenses, including attorney’s fees, that have been or may be incurred by the OWNER as 
a result of the DESIGNER’s failure to perform as required by the Agreement. 

 
10.2 Indemnities. 
 
 10.2.1 General Indemnity.  To the fullest extent permitted by Laws and Regulations, 

DESIGNER shall indemnify and hold Town, its officers and employees, harmless from and 
against all claims, costs, charges, civil penalties, fines, losses, liabilities and damages 
(including but not limited to reasonable professionals’ fees and charges and all court or 
other dispute resolution costs) (collectively, “Claim(s)”), by whomsoever brought or 
alleged, arising out of, resulting from, or in connection with (a) any breach by DESIGNER 
of any term or condition of this Agreement or Written Amendment, (b) any breach or 
violation by DESIGNER of any applicable Law or Regulation, or (c) any other cause 
resulting from any negligent, reckless, or intentional act or omission constituting a tort 
under applicable statutes or common law, but only to the extent the fault of the DESIGNER 
or its derivative parties (as defined in N.C.G.S. 22B-1 as it exists on the date of this 
Agreement) is a proximate cause of the Claim.  This indemnification shall survive the 
termination of this Agreement. 

 
 10.2.2 Intellectual Property Indemnity.  To the fullest extent permitted by Laws and 

Regulations, DESIGNER shall indemnify and hold Town, its officers and employees 
harmless from and against all Claims, by whomsoever brought or alleged, arising out of or 
related to infringement of patent rights, copyrights, or other intellectual property rights (“IP 
Indemnity”), except with respect to designs, processes or products of a particular 
manufacturer expressly required by the Town in writing. If DESIGNER has reason to 
believe the use of a required design, process or product is an infringement of a patent, 
copyright or other intellectual property, the DESIGNER shall be responsible for such loss 
unless such information is promptly given to the Town.  If and to the extent this IP 
Indemnity is not permitted by Laws and Regulations, Professional agrees that any Claims 
that would have been subject to the IP Indemnity are subject to the General Indemnity 
provisions of paragraph 10.2.1.    

 
10.3 Non-Exclusivity of OWNER’s Remedies.  The OWNER’s selection of one or more 

remedies for breach of this Agreement shall not limit the OWNER’s right to invoke any 
other remedy available to the OWNER under this Agreement or by law. 
 



 

 21  

10.4 Remedies Not Waived.  No delay, omission or forbearance to exercise any right, power or 
remedy accruing to the OWNER hereunder shall impair any such right, power or remedy 
or shall be construed to be a waiver of any breach hereof or default hereunder. Every such 
right, power or remedy may be exercised from time-to-time and as often as deemed 
expedient. 

 
10.5 Waiver of Damages.  The DESIGNER shall not be entitled to, and hereby waives any 

monetary claims for, or damages arising from or related to, lost profits, lost business 
opportunities, unabsorbed overhead or any consequential damages.  

 
 

ARTICLE 11 
AMENDMENTS TO THE AGREEMENT 

 
11.1 Changes in the Basic Services.  Changes in the Basic Services and entitlement to additional 

compensation or a change in duration of this Agreement shall be made by a Written 
Amendment. The DESIGNER shall proceed to perform the Services required by the 
Written Amendment only after receiving a fully executed Written Amendment from the 
OWNER. 

 
11.2 OWNER Changes.  The OWNER may, without invalidating this Agreement, make written 

changes in the Basic Services or Additional Services of this Agreement by preparing and 
executing a Written Amendment to the Agreement. Within three (3) days of receipt of such 
a Written Amendment, the DESIGNER shall notify the OWNER in writing of any change 
contained therein that the DESIGNER believes significantly increases or decreases the 
DESIGNER’s Services and request an adjustment in compensation with respect thereto. If 
the Written Amendment significantly increases or decreases the DESIGNER’s Services, 
the DESIGNER’s compensation may be equitably adjusted as agreed to by the OWNER. 

 
 

ARTICLE 12 
TERMINATION AND SUSPENSION 

 
12.1 Termination for Convenience of the OWNER.  This Agreement may be terminated without 

cause by the OWNER and for its convenience upon ten (10) days written notice to the 
DESIGNER. 

 
12.2 Other Termination.  After ten (10) days written notice to the other party of its material 

breach of the Agreement, this Agreement may be terminated by the noticing party, provided 
that the other party has not taken all reasonable actions to remedy the breach. 

 
12.3 Compensation After Termination. 
 

12.3.1 In the event of termination for the convenience of the OWNER, the DESIGNER 
shall be paid that portion of its fees and expenses that it has earned to the date of 
termination, plus five percent (5%) of its Compensation for Basic Services earned to date 
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or of its unearned Compensation for Basic Services, whichever is less, less any costs or 
expenses incurred or anticipated to be unearned by the OWNER due to errors or omissions 
of the DESIGNER. Upon receiving notice of termination, DESIGNER shall immediately 
and expeditiously terminate any ongoing Basic Services and Additional Services it is to 
provide hereunder and inform DESIGNER’s Consultants of the termination of this 
Agreement, so as to minimize the costs and expenses sustained prior to the effective date 
of the termination. 
 
12.3.2 In the event of termination by reason of a material breach of the Agreement by 
the OWNER, the DESIGNER shall be entitled to the same compensation as it would have 
received had the OWNER terminated the Agreement for convenience, and the DESIGNER 
expressly agrees that said compensation is fair and appropriate as liquidated damages for 
any and all costs and damages it might incur as a result of such termination. 
 
12.3.3 In the event of termination by reason of a material breach of the Agreement by 
the DESIGNER, the DESIGNER shall be paid that portion of its fees and expenses that it 
has earned to the date of termination, less any costs or expenses incurred or anticipated to 
be incurred by the OWNER due to errors or omissions of the DESIGNER or by reason of 
the DESIGNER’s breach of this Agreement. 
 
12.3.4 Should this Agreement be terminated, for whatever reason, the DESIGNER shall, 
at the request of the OWNER, expend such additional effort as may be necessary, at its cost 
and expense, to provide professionally certified and sealed drawings to the OWNER, with 
respect to any Phase or item of the project. If the DESIGNER provides such certified and 
sealed drawings, DESIGNER shall be compensated in accordance with this Agreement. 

 
12.4 Survival.  Termination of this Agreement, for whatever reason, shall not terminate 

DESIGNER’s representations and warranties to OWNER hereunder, nor nullify any 
indemnity of OWNER by DESIGNER hereunder. 

 
12.5 Suspension 
 

12.5.1 The OWNER may order the DESIGNER in writing to suspend, delay or interrupt 
all or any part of the DESIGNER’s Services on the Project for the convenience of OWNER. 
 
12.5.2 In the event the DESIGNER believes that any suspension, delay or interruption 
of the Project ordered by OWNER may require an extension of the duration of Basic 
Services or an increase in the level of staffing by DESIGNER, it shall so notify the OWNER 
and propose an amendment of the Key Milestone Listing for consideration of the OWNER. 
Such amendment or extension shall be effective only upon the written approval of the 
OWNER.  In the event the duration of Basic Services is extended or shortened or the level 
of staffing by the DESIGNER is increased or decreased, the Compensation for Basic 
Services may be equitably adjusted. 

 
12.5.3 A suspension, delay or interruption of the Project shall not terminate this 
Agreement; provided, however, that if such suspension, delay or interruption causes a 
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suspension of the DESIGNER’s Services for a period exceeding ninety (90) days, the 
Compensation for Basic Services may be equitably adjusted. 

 
 
 

ARTICLE 13 
OWNERSHIP OF DOCUMENTS 

 
13.1 OWNER’s Ownership of Documents. The OWNER shall be granted, at no additional cost, 

ownership of all documents, drawings, and electronic data bases relating to the Project, 
including the ownership and use of all drawings, specifications, documents and materials 
relating to the Project prepared by or in the possession of the DESIGNER. The DESIGNER 
shall turn over to the OWNER in good unaltered condition, reproducibles of all original 
drawings, specifications, documents, electronic data bases and materials within seven (7) 
days after issuance of the Certificate of Final Completion or after termination, whether for 
the Owner’s convenience or otherwise. The DESIGNER may retain one set of drawings 
for its records. 

 
13.2 Termination.  In the event of termination, whether for the OWNER’s convenience or 

otherwise, should the OWNER use such drawings for completion of the Project, the 
OWNER shall indemnify and hold the DESIGNER harmless from and against any cost, 
expense, damage or claim arising out of the loss of life, personal injury or damage to 
tangible property occasioned wholly or in part by any act or omission by the OWNER or a 
Contractor in connection with OWNER’s improper use (or misuse) of such drawings, plans, 
specifications, renderings, models and other work provided as part of Basic Services and 
Additional Services.   

 
13.3 Other Projects.  Said drawings, specifications, documents and materials relating to the 

Project prepared by or in the possession of the DESIGNER may be used by the OWNER 
on any other project without additional compensation to the DESIGNER. The use of the 
documents by the OWNER or by any person or entity for any purpose other than the Project 
as set forth in this Agreement shall be at the full risk of the OWNER or such person or 
entity. 
 

13.4 Incorporation of Provision in all Contracts.  The DESIGNER specifically agrees to 
incorporate the provisions of this Article 13 in all contracts for the services of 
DESIGNER’s Consultants. 

 
 

ARTICLE 14 
ADDITIONAL PROVISIONS 

 
14.1 Confidentiality.  The DESIGNER shall use its best efforts not to disclose or permit the 

disclosure of any confidential information relating to the Project, except to its agents, 
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employees and other consultants who need such confidential information in order to 
properly perform their duties relative to this Agreement. 

 
14.2 Dissemination of Information.  The OWNER takes efforts to assure that accurate 

information about the OWNER is disseminated such that neither the public trust nor the 
public’s perception of OWNER impartiality is compromised. DESIGNER, mindful of 
those efforts, agrees that it shall not publicly disseminate any information concerning the 
Project without prior approval from the OWNER. Any approval given by the OWNER may 
be given with certain stipulations, such as OWNER participation in the creation of the 
public product or OWNER review and the option to refuse ultimate release of the final 
product should it fail to meet the OWNER’s standards and goals. Publicly disseminate 
means but is not limited to electronic, video, audio, photographic or hard copy materials 
serving as, in whole or part, advertising, sales, promotion, professional papers or 
presentations, news releases, articles, or other media products, and/or DESIGNER’s 
business collateral pieces. Notwithstanding the foregoing, the parties agree the DESIGNER 
may list OWNER as a reference in response to requests for proposal and may identify the 
OWNER as a customer in presentations to potential customers.  

 
14.3 Limitation and Assignment.  This Agreement shall bind DESIGNER and its successors and 

permitted assigns.  DESIGNER shall not assign or transfer its rights or interest in 
Agreement (including the right to payment), nor shall contractor delegate its duties under 
Agreement, without the OWNER’s written consent, which the OWNER may grant or 
withhold in its sole discretion.  The OWNER’s consent shall not release DESIGNER of 
any obligation under Agreement and DESIGNER and permitted assigns shall be subject to 
all of OWNER’s defenses.  Any attempt to assign Agreement without the prior written 
approval of OWNER shall be void.  If DESIGNER utilizes approved subcontractors, 
DESIGNER shall be responsible for the scheduling, completeness, quality, accuracy and 
timeliness of all their work.  OWNER has the right to request that any subcontractor be 
replaced due to unsatisfactory performance.   

 
14.4 Governing Law.  The parties acknowledge Agreement is a “business contract” subject to 

the provisions of N.C.G.S. Chapter 1G and agree that Agreement and the rights and duties 
of the Parties shall be governed by the laws of the State of North Carolina, without regards 
to conflict of laws provisions. The Parties further agree that any dispute arising from 
Agreement shall be litigated in the courts of the State of North Carolina and any and all 
suits or actions related to Contract shall be brought exclusively in Wake County, North 
Carolina.  Service of process may be effected by delivery by any method permitted under 
the N.C. Rules of Civil Procedure on the office or individual specified in Paragraph 14.14 
‘Notice’ or on any officer of the DESIGNER. 

 
14.5 Dispute Resolution.  Unless the OWNER instructs the DESIGNER otherwise, DESIGNER 

shall carry on with the timely performance of the Basic Services and any Additional 
Services to be provided by DESIGNER hereunder during any period of disputes or 
disagreements between the DESIGNER and the OWNER. No services shall be delayed or 
postponed pending the resolution of any dispute unless the OWNER otherwise agrees in 
writing. Any and all suits or actions to enforce, interpret or seek damages with respect to 
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any provision of, or the performance or non-performance of, this Agreement shall be 
brought exclusively in the General Court of Justice of North Carolina sitting in Wake 
County, North Carolina and it is agreed by the parties that no other court shall have 
jurisdiction or venue with respect to such suits or actions. To the extent the DESIGNER’s 
role in the Project is relevant under any dispute resolution process required by N.C.G.S. § 
143-128(f1), the DESIGNER shall participate in the OWNER’s dispute resolution process 
which shall be considered part of Basic Services unless specifically agreed otherwise 
herein.   

 
14.6 Extent of Agreement/Electronic Version Deemed Original.  This Agreement represents the 

entire and integrated agreement between the OWNER and the DESIGNER and supersedes 
all prior negotiations, representations or agreements, either written or oral including 
clickthrough agreements, clickwrap agreements, clickwrap licenses, or similar non-
reciprocal agreements (collectively, “clickthrough agreement”). This Agreement may be 
amended only by Written Amendment.  Neither party may amend, or seek to amend, this 
Agreement by clickthrough agreement. OWNER may convert a signed original of this 
Agreement to an electronic record pursuant to a North Carolina Department of Natural and 
Cultural Resources approved procedure and process for converting paper records to 
electronic records for record retention purposes.  Such electronic record of this Agreement 
shall be deemed for all purposes to be an original signed Agreement.  

 
14.7 Severability.  If any provision of this Agreement is held as a matter of law to be 

unenforceable, the remainder of this Agreement shall be enforceable without such 
provision. 

 
14.8 Resolving Discrepancies.  Except as may be otherwise specifically stated in the Agreement, 

the provisions of the Agreement shall take precedence in resolving any conflict, error, 
ambiguity or discrepancy between the provisions of the Agreement and the Attachments, 
Request for Proposals and the DESIGNER’s resulting Proposal, and the provisions of any 
standard, specification, manual, code or instruction of any technical society, organization 
or association if the standard, specification, manual, code or instruction. Aspects of the 
DESIGNER’s Proposal, if not specifically covered in this Agreement (and there are no 
inconsistent provisions of this Agreement to such aspects) shall be deemed incorporated 
herein as part of the DESIGNER’s Basic Services. If the provisions of any standard, 
specification, manual, code or instruction of any technical society, organization or 
association if the standard, specification, manual, code or instruction imposes a more 
stringent standard or obligation upon the DESIGNER than in the Agreement, the standard, 
specification, manual, code or instruction of any technical society, organization or 
association shall take precedence in resolving any conflict, error, ambiguity or discrepancy 
between the provisions of the Agreement and the provisions of such standard, specification, 
manual, code or instruction. 

 
14.9 Conduct.  OWNER has adopted a Mission Statement and Statement of Values. To support 

those values, OWNER has published Working with the Town of Cary – A Guide for 
Temporary Employees, Contractors, Consultants, and Volunteers. To the extent consistent 
with the terms and conditions of this Agreement, DESIGNER agrees to support and abide 
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by the policies and elements contained in the chapters titled ‘Our Culture’ and ‘Working 
with the Media’ in such publication. 

 
14.10 Gifts and Favors.  DESIGNER shall become aware of and comply with all applicable laws 

and regulations related to gifts and favors, conflicts of interest, bribery, lobbying and the 
like, including N.C.G.S. §14-234, §133-1, and §133-32.   

 
14.11 Data, Designs, Drawings, Memoranda, Etc.: Protocol.  DESIGNER shall provide all 

technical memoranda and the final report and testing protocol shall be submitted in 
electronic form to the Town in read-only MS-Windows compatible format (including a 
either screen readable .pdf or HTML formats). All drawings shall be CAD generated and 
shall be provided on electronic media downloadable onto an AutoCAD based system. In 
order to meet US Justice Department standards for Internet accessibility, all materials--draft 
or final--intended for presentation on the Town of Cary’s Web site must be provided to the 
Town in a manner and format compatible, consistent, and in compliance with all Town 
technology standards, including but not limited to a screen reader friendly version of any 
PDF version and alternate text tags of no more than 34 characters for all graphics contained 
in the HTML version.  In the event that DESIGNER notices any errors in electronic data 
provided to the OWNER in connection with this Agreement, DESIGNER shall immediately 
notify OWNER, and if DESIGNER provided such electronic data, DESIGNER shall 
immediately replace same with correct versions thereof.  If there are any inconsistencies 
between electronic and hard copies of documentation provided under this Agreement, the 
electronic versions shall control.  

 
14.12 Compliance with Laws and Regulations.  Without limitation as to any other provision hereof 

regarding DESIGNER’s compliance with Laws and Regulations in the performance of its 
duties hereunder, DESIGNER shall ensure that it complies with all federal and state Laws 
and Regulations as to the portion of the Project its services pertain.  Such compliance shall 
include ensuring that the performance of and product of the DESIGNER’s services comply 
with federal and state Laws and Regulations, including without limitation, compliance with 
the American with Disabilities Act of 1990, fair hiring and compensation legislation, 
immigration laws and regulations, and other Laws and Regulations applicable to 
DESIGNER’s provision of services hereunder and the resulting Work to be performed in 
connection with DESIGNER’s services.  All completion and submission of forms and 
reports, posting of notices, and the like to comply with federal and state Laws and 
Regulations shall constitute required elements of DESIGNER’s provision of services 
hereunder.   DESIGNER, and all subcontractors, shall comply with Article 2, Chapter 64, 
of the North Carolina General Statutes.   

 
14.13 Public Records.  DESIGNER acknowledges that records made or received in connection 

with the transaction of public business are public records and subject to public records 
requests. OWNER may provide copies of such records, including copyrighted records, in 
response to public record requests, except that, upon request of and indemnification by 
DESIGNER, the OWNER will not disclose records that meet all of the requirements of a 
trade secret as set forth in N.C.G.S. 66-152, that are specifically designated as a “trade 
secret” or “confidential” at the time of initial disclosure by DESIGNER, and that are 
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otherwise entitled to protection under N.C.G.S. 132-1.2(1).  DESIGNER shall make 
OWNER aware of any public records requests and shall defer to OWNER for response to 
the requesting party. 

 
14.14 Notice.  Whenever any provision of this Agreement requires the giving of written notice, it 

will be deemed to have been validly given if delivered in person to the individual or to a 
member of the firm or to an officer of the corporation for whom it is intended, or if delivered 
at or sent by registered or certified mail, postage prepaid, to the OWNER’s or DESIGNER’s 
address. The date of said notice shall be the date of such delivery or mailing.   

 
 The notice address for the OWNER shall be: 
 
  ________________________Department 
  Town of Cary 
  PO Box 8005 / 316 North Academy Street 
  Cary, NC 27512 
  Attn:    
 
 The notice address for the DESIGNER shall be: 
  
     
     
     
     
 

Nothing herein contained shall be deemed to restrict the transmission of routine 
communications between representatives of the DESIGNER and OWNER.   

 
14.15 No Third Party Beneficiaries.  There are no third party beneficiaries to Agreement.   
 
14.16 Independent Contractor.  DESIGNER is an independent contractor and is solely responsible 

for its Services and the supervision of its employees and permitted subcontractors.  All 
persons assigned by DESIGNER to provide Services pursuant to this Agreement shall, for 
all purposes of this Agreement, be considered employees of DESIGNER only.  DESIGNER 
shall assume the sole and exclusive responsibility for the payment of wages to individuals 
for services performed under this Agreement and the withholding of all applicable Federal, 
State, and local taxes, unemployment insurance, and maintaining workers compensation 
coverage in an amount and under such terms as required by law.  If OWNER notifies 
DESIGNER in writing that any person providing Services appears to be incompetent, 
disorderly, or otherwise unsatisfactory to OWNER, such person shall be removed from the 
project and shall not again be employed on it except with the prior written consent of 
OWNER. No extension to any “Milestone Date” or completion date will be granted for 
replacement of such personnel or subcontractors. 

 
14.17 Nondiscrimination.  To the extent permitted by law, neither Party, their officers, employees, 

contractors, agents, successors, or permitted assigns, shall discriminate against any member 
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of a protected class as defined by federal, state, or local law, including Wake County Code 
of Ordinances Section 34.01. 

 
14.18 Pre-Audit Requirement.  This Agreement has not been fully executed and is not effective 

until the Preaudit Certificate (if required by N.C.G.S. § 159-28) has been affixed and signed 
by the Town of Cary finance officer or deputy finance officer. 

 
14.19 Performance of Government Functions.  Nothing contained in this Agreement shall be 

deemed or construed so as to restrict or inhibit the OWNER’s police powers or regulatory 
authority.   

 
14.20 Principles of Interpretation and Definitions. In this Agreement, unless the context requires 

otherwise: (1) The singular includes the plural and the plural the singular. The pronouns 
“it” and “its” include the masculine and feminine. (2) References to statutes or regulations 
include all statutory or regulatory provisions consolidating, amending, or replacing the 
statute or regulation. References to contracts and agreements shall be deemed to include all 
amendments to them. The words “include,” “including,” etc. mean include, including, etc. 
without limitation. (3) References to a “Section” or “section” or “paragraph” shall mean a 
section or paragraph of this Agreement. (4) “Contract” and “Agreement,” whether or not 
capitalized, refer to this instrument. (5) Titles of sections, paragraphs, and articles are for 
convenience only, and shall not be construed to affect the meaning of this Agreement. (6) 
“Duties” includes obligations. (7) The word “person” includes natural persons, firms, 
companies, associations, partnerships, trusts, corporations, governmental agencies and 
units, and other legal entities. (8) The word “shall” is mandatory. (9) The word “day” means 
calendar day. (10) Normal business hours means Monday through Friday from 8:00 a.m. 
until 5:00 p.m. Eastern Standard Time. 

 
14.21 Further Assurances.  DESIGNER agrees that it will cooperate with Town and will execute 

and deliver, or cause to be delivered, all such other instruments, and will take all such other 
actions, as OWNER may reasonably request from time to time in order to effectuate the 
provisions and purposes of Agreement. 

 
14.22 No Waiver of Immunity. Nothing in this Agreement shall be construed to mandate purchase 

of insurance by OWNER pursuant to N.C.G.S. 160A-485 or to in any way waive OWNER’s 
defense of governmental immunity from any cause of action alleged or brought against any 
Party for any reason if otherwise available as a matter of law.  No officer, agent or employee 
of OWNER shall be subject to any personal liability by reason of the execution of this 
Agreement or any other documents related to the transactions contemplated hereby. Such 
officers, agents, or employees shall be deemed to execute this Agreement in their official 
capacities only, and not in their individual capacities.  This section shall not relieve any 
such officer, agent, or employee from the performance of any official duty provided by law. 

 
14.23 Federal Funds. The DESIGNER shall make all necessary inquiries to correctly identify the 

source of funding for Agreement.  If the source of funds for Agreement is federal funds, the 
following federal provisions apply pursuant to 2 C.F.R. § 200.326 and 2 C.F.R. Part 200, 
Appendix II (as applicable), unless a more stringent state or local law or regulation is 
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applicable:  Equal Employment Opportunity (41 C.F.R. Part 60); Davis-Bacon Act (40 
U.S.C. 3141-3148); Copeland “Anti-Kickback” Act (40 U.S.C. 3145); Contract Work 
Hours and Safety Standards Act (40 U.S.C. 3701-3708); Clean Air Act (42 U.S.C. 7401-
7671q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-1387); Debarment 
and Suspension (Executive Orders 12549 and 12689); Byrd Anti-Lobbying Amendment 
(31 U.S.C. 1352); Procurement of Recovered Materials  (2 C.F.R. § 200.322); and Record 
Retention Requirements (2 CFR § 200.334); Prohibition on Certain Telecommunications 
and Video Surveillance Services or Equipment (2 C.F.R § 200.216); and Domestic 
Preferences for Procurements (2 C.F.R § 200.323).  

 
14.24 Emergencies.  Notwithstanding anything else in this Contract, while federal, state, or local 

state(s) of emergency are in effect, or when a public health emergency has been declared, 
DESIGNER shall comply with all guidance and recommendations of the Centers for 
Disease Control, the State of North Carolina, Wake County, or Chatham County, unless 
mutually agreed to by Town and Professional. 

 
14.25 Electronic Signatures. DESIGNER acknowledges and agrees that the electronic signature 

application DocuSign may be used, at the sole election of Cary, to execute this Agreement 
and any associated documents. By selecting "I Agree," “I Accept,” or other similar item, 
button, or icon via use of a keypad, mouse, or other device, as part of the DocuSign 
application, DESIGNER consents to be legally bound by the terms and conditions of this 
Agreement and that such act constitutes DESIGNER's signature as if actually signed 
by DESIGNER in writing. DESIGNER also agrees that no certification authority or other 
third-party verification is necessary to validate its electronic signature and that the lack of 
such certification or third-party verification will not in any way affect the enforceability of 
its electronic signature. DESIGNER acknowledges and agrees that delivery of a copy of 
this Agreement or any other document contemplated hereby, through the DocuSign 
application, will have the same effect as physical delivery of the paper document bearing 
an original written signature. 

 
14.26 List of Attachments.  The following Attachments are incorporated herein and made a part 

of this Agreement by reference: 
 

• Attachment A -- Description of the Project 
• Attachment B -- Key Milestone Listing 
• Attachment C -- Consultants and Key Personnel 
• Attachment D -- Basic Services 
• Attachment E -- Additional Services 
• Attachment F -- Basic Services Compensation 
• Attachment G – Additional Services Hourly Rates Schedule 
• Attachment H -- Format of Total Project Cost Estimates 
• Attachment I -- Insurance Certificate 
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IN WITNESS WHEREOF, the Contractor has executed the foregoing with the signature(s) of its 
duly authorized officer(s), and the Town has executed with the signature of its Town Manager or 
Designee.  
 

 
Contractor (Name) 

By: ____________________________________ 
 (signature) 
 
Name: __________________________________ 
 (typed or printed name) 
 
Title: ___________________________________ 
 
Date: ___________________________________ 

 
 
 
 
Town of Cary  

By: ____________________________________ 
 (signature) 
 
Name: __________________________________ 
 (typed or printed name) 
 
Title: ___________________________________ 
 
Date: ___________________________________ 

 
 
 
 
 
 
 
 
 
This instrument has been preaudited in the manner required by Local Government Budget and 
Fiscal Control Act. 
_______________________________ ____________________ 
Deputy Finance Officer             Date   
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Attachment A -- Description of the Project 
 
[Town of Cary’s Request for Proposals, entitled     ,  dated    
shall be inserted here.] 
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Attachment B -- Key Milestone Listing 
 
[Project Schedule as provided in DESIGNER’s Proposal shall be inserted here.] 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 33  

Attachment C -- Consultants and Key Personnel 
 

[Key DESIGNER personnel who will be working on the Project and Consultants and 
Consultant’s key personnel as provided in the DESIGNER’s Proposal shall be inserted here.] 
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Attachment D – Basic Services 
 
Any services described in the Agreement as Basic Services shall be considered Basic Services to 
be provided to OWNER by DESIGNER or DESIGNER’s Consultants. Additionally, the following 
services, if marked by checkmark or other similar indication below as being included, comprise 
Basic Services to be performed for the Owner by the DESIGNER or the DESIGNER’s 
Consultants. The lettered Phases (each, a “Phase” of the Project) include various associated 
services, as described below. Marking the Phase as an included Basic Service indicates that all 
services in that Phase are to be provided; marking only individual sub-sections of a described 
Phase indicates that only those portions of the relevant Phase are to be provided as Basic Services. 
 
   X     A. Preliminary or Schematic Design Phase. 
 

____ A.1 The DESIGNER shall consult with the OWNER to ascertain the 
requirements of the Project and shall review available surveys, tests and reports to ascertain 
that each is consistent and comparable with the others and the requirements of the Project.   

 
 ____ A.2 The DESIGNER shall perform a preliminary evaluation of the Site by 
taking, at a minimum, the following steps:  

 
• Physiographic analysis - Conduct an elevation study to determine general character 

of Site, including slope analysis and Site inspections to review actual field 
conditions, and analyze various development strategies to accommodate 
topography 

 
• Geotechnical analysis - Analyze subsurface investigation reports previously 

prepared for the OWNER by a geotechnical engineer and develop design options 
taking geotechnical findings into account. 

 
• Surface hydrology - Delineate surface drainage patterns and watershed areas and 

analyze the effect on proposed development. 
 
• Infrastructure analysis - Analyze existing Utilities Infrastructure and identify 

potential opportunities or limitations to development of the Project (e.g. electric, 
gas, water, sewer, CATV, telecommunication and fiber optics); coordinate and 
review alternatives with the OWNER to determine design feasibility; and identify 
any potential difficulties and cost considerations for connection to existing utilities 

 
• Permits and approvals - Identify required permits and approvals of governmental 

agencies having jurisdiction over the Project and assess any difficulties or 
scheduling conflicts in obtaining approvals to develop the Project. 

 
• Architectural programming 

• Master planning 
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• Space planning 

• Architectural schematic design 

• Code summary 

• Evaluate the effect of programming issues as they relate to use of the Site, and 
address any concerns with compatibility with existing and proposed surrounding 
land use. 

 
• Develop estimates of probable Site development cost for the various development 

alternatives. 
 
• Prepare a detailed summary document addressing all findings and 

recommendations for development of the Site.  
 
• All other services customarily furnished by a Designer and its Consultants with 

respect to projects and activities similar to the Project. 
 

____ A.3 Based on the information obtained during the preliminary evaluation, the 
DESIGNER shall prepare Preliminary drawings illustrating alternative approaches to 
design and construction of the Project (the “Preliminary or Schematic Design”).   

 
____ A.4 The DESIGNER shall make a formal presentation to the Town Council 
and/or other public forums as may be required of the proposed Preliminary or Schematic 
Design for the Project. These presentations will be made after the OWNER’s 
Representative and the DESIGNER have completed their review of the proposed 
presentation. Once the OWNER has officially approved the Preliminary or Schematic 
Design submittal and accompanying Total Project Cost, no unauthorized deviations to 
either may be made by the DESIGNER. 

 
____ A.5 The DESIGNER shall furnish a certified land survey of the Site, showing, 
as applicable, grades and lines of streets, alleys, pavements and adjoining property; rights-
of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and 
contours of the Site; locations, dimensions and complete data pertaining to existing 
buildings, other improvements and trees; and other pertinent information reasonably 
required to perform the work, including information concerning available service and 
Utilities Infrastructure, both public and private, including inverts. 
 
____ A.6 The DESIGNER shall provide the services of a geotechnical engineer or 
other consultant, when such services are required to provide reports, test borings, test pits, 
soil bearing values, percolation tests, air and water pollution tests, ground corrosion and 
resistivity tests and other necessary operations for determining subsoil, air and water 
conditions, all together with reports and appropriate professional recommendations 
thereof. 
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  X     B. Design Development Phase. 
 

____ B.1 The DESIGNER shall prepare from the approved Preliminary or Schematic 
Design, for approval by the OWNER, the Design Development Documents, which shall 
include Site and floor plans, elevations, perspective drawings, other appropriate drawings, 
and outline specifications as are necessary to fix and illustrate the size and character of the 
entire Project as to kinds of materials, type of structural, mechanical and electrical systems 
and such other work as may be required, including:   

 
• Fixed equipment 

• Civil design 

• Structural design 

• Plumbing/mechanical/electrical design 

• Architectural design 

• Civil engineering 

• Landscape and irrigation system design 

• Interior design 

• Signage and graphics design 

• Cost estimates 

• Summary report 
 

 
  X     C. Construction Contract Documents Phase. 
 
 ____ C.1 Upon OWNER’s approval of the Design Development Documents, the 

DESIGNER shall prepare the Construction Contract Documents and shall furnish copies 
of complete Construction Contract Documents to the OWNER for review. The Owner shall 
have the right and option to require the Designer to prepare eight separate bid packages 
with no additional compensation due the Designer. Such bid packages, at the Owner’s 
option, may include: demolition and preliminary site work, general work, plumbing, 
mechanical, electrical, fire protection, landscaping and irrigation, signage, and furniture. 

 
____ C.2 A complete tabulation shall be furnished showing the breakdown of Total 
Project Cost with attached detailed estimates for major categories, including construction, 
equipment, furniture and signage. 
 
____ C.3 Upon the OWNER’s review, the DESIGNER shall revise the Construction 
Contract Documents in accordance with the OWNER’s comments. The DESIGNER shall 
furnish final copies to the OWNER and obtain written approval prior to issuance of the 
Construction Contract Documents to Contractors for pricing. 
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____ C .4 The OWNER has developed [front-end] Standard Specifications and 
Details, which shall guide the DESIGNER in formatting and preparing the Specifications.  
DESIGNER shall provide all technical Specifications and drawing standard detail 
Drawings unless otherwise directed by the Town. 
 
____ C .5 Specifications shall be prepared for review purposes and shall be subdivided 
into sections similar to Construction Specifications Institute standards.  Specifications 
must be typewritten using the latest edition of the MasterSpec or SpecText system and be 
clearly legible. Review sets shall be complete with all forms and documents.  Submit on 
8-1/2" x 11" paper, securely side bound and print double sided.   
 
____ C .6 Field and laboratory testing of compacted soils, concrete, masonry 
materials, asphalt, structural steel, and welding shall be identified in Construction Contract 
Documents. All such tests shall be conducted by a qualified independent laboratory in 
accordance with ASTM specifications in a contract with and paid for directly by the 
OWNER.  The testing laboratory utilized and the Contract for his services shall be 
approved by the OWNER. Additional tests resulting from failure of initial tests to meet 
Specification requirements shall be reimbursed to the OWNER by the Contractor. 
 
____ C .7 Subsurface investigation, where conditions are unknown or questionable, 
shall be conducted by a qualified testing laboratory, coordinated by the DESIGNER and 
paid for directly by the OWNER. The testing laboratory utilized and the contract for its 
services shall be approved and executed by the OWNER. Reports of tests shall be bound 
with the Specifications. 
 
____ C .8 The date for receipt of Bids shall be established by the DESIGNER in 
consultation with the OWNER. Generally, a period of four weeks will be required between 
publication of the Notice to Bidders and the receipt of Bids. Advertisement costs shall be 
paid directly to the advertising firm by the OWNER. 
 
____ C .9 The DESIGNER shall file all required documents for the approval of 
governmental authorities having jurisdiction over the Project prior to issuing Bidding 
Documents to Contractors, and shall provide the OWNER with a list of any permit fees to 
be paid by the OWNER and with written approval from all such authorities. All permit 
fees for document approvals shall be paid either directly to the appropriate agency by the 
OWNER or as a reimbursable expense to the DESIGNER, with the exception of 
construction permit fees which shall be paid by the appropriate Contractor. 
 
____ C.10 The Construction Contract Documents shall require that Contractors, 
Subcontractors and Suppliers develop and submit operation and maintenance manuals in a 
form acceptable to the OWNER. Instructional and training sessions shall be required to 
properly train the OWNER’s maintenance personnel. The OWNER’s Standard Project 
Closeout specifications shall be included in Bidding Documents. 
 
____ C.11 The OWNER and DESIGNER will establish a Project Manual with 
procedures in accordance with Town standards for bidding and construction of the Work.  
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The Project Manual shall be followed for review and processing of all Shop Drawings, 
catalog submissions, Project reports, Change Order proposals, test reports, maintenance 
manuals, and other necessary documentation. 
 

   X    D. Bidding and Construction Contract Award Phase. 
 

____ D.1 Following issuance of the Bidding Documents, the DESIGNER shall obtain 
and evaluate Bids in strict compliance with applicable North Carolina General Statutes. 
 
____ D .2 The DESIGNER shall prepare such clarifications and Addenda to the 
Bidding Documents as may be required. The DESIGNER shall provide such clarifications 
and addenda to the OWNER, all persons or entities who are issued Bidding Documents. 
 
____ D .3 The DESIGNER shall schedule and conduct pre-bid conferences with 
prospective bidders to review the Project requirements. The DESIGNER shall provide 
knowledgeable representatives, including representatives of DESIGNER’s Consultants, to 
participate in these conferences to explain and clarify Bidding Documents. Within two 
working days after the pre-bid conference, the DESIGNER shall deliver to all recipients 
of Bidding Documents an Addendum to document any changes(s) to the Construction 
Contract Documents resulting from pre-bid conferences. 
 
____ D .4 The DESIGNER shall review all proposals received and make written 
recommendations to the OWNER relative to acceptance/rejection of proposals and award 
of Construction Contract(s) to the lowest responsible bidder or bidders, taking into 
consideration quality, performance and the time specified in the proposals for performance 
of the Construction Contract Documents. 

 
   X    E. Construction Administration Phase. The Construction Administration Phase shall 
include construction inspection services and construction contract administration. It will 
commence with the award of the Construction Contract(s) and, together with the DESIGNER’s 
obligation to provide Basic Services under this Agreement, will terminate when final payment to 
the Contractor is due. 
 
 ____ E.1 The DESIGNER shall work with the other parties providing services and 

materials in connection with the project that is the subject of the Construction Contract 
Documents, which other parties may be specifically identified in the Construction Contract 
Documents or by instruction from OWNER to DESIGNER as to another party’s 
participation in the project. 

 
____ E.2 The DESIGNER shall provide all of the administrative services described 
in the Construction Contract Documents and shall serve as a representative of the OWNER 
during construction. In this capacity, the DESIGNER shall: (a) guard the OWNER against 
variances from the requirements of the Construction Contact Documents, (b) require 
Contractor(s) to complete the Work within the time specified in the Construction Contract 
Documents, (c) guard the OWNER against defects and deficiencies in the Work, and (d) 
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warn the OWNER and protect against any negative environmental impacts the DESIGNER 
observes as occurring or likely to occur as a result of the Work. 

 
____ E.3 The DESIGNER shall notify the OWNER and Contractor of any defective 
work observed by the DESIGNER. The DESIGNER will advise and consult with the 
OWNER regarding the performance and progress of the Contractor and regarding solutions 
to condition or problems that may arise out of the design or construction. The DESIGNER 
shall have authority to act on behalf of the OWNER to the extent provided in the 
Construction Contract Documents. 
 

 ____ E.4 The DESIGNER shall administer the Change Order procedures provided in 
the Construction Contract Documents. The DESIGNER shall review and evaluate Change 
Order proposals submitted by a Contractor and shall recommend, as applicable, the 
Contractor’s proposals for acceptance by the Owner. Each recommendation of acceptance 
will be based upon the DESIGNER’s professional opinion that a proposal is complete, in 
conformance with the Construction Contract Documents, represents fair and reasonable 
pricing, and justifies Change Order action in the case of claims for extra Work, or does not 
warrant procurement by competitive bid in the case of added Work.  The DESIGNER shall 
promptly prepare Change Order documentation complete with narrative description and 
justification for each item, so as to not delay the Work. The DESIGNER shall not permit 
variations from the Construction Contract Documents unless and until Change Orders have 
been approved by the OWNER. 
 

 ____ E.5 The DESIGNER shall provide the OWNER and Contractor(s), within a 
maximum of four (4) working days, interpretations of the requirements of the Construction 
Contract Documents. The DESIGNER shall make all interpretations consistent with the 
intent of the Construction Contract Documents.  Should errors, omission, discrepancies, 
ambiguities, mistakes or conflicts be discovered in the Construction Contract Documents, 
the DESIGNER shall prepare and submit to the OWNER and Contractor(s), within a 
maximum of four (4) working days, such amendments or supplementary documents 
associated with change proposal documentation and provide consultation as may be 
required.  
 

 ____ E.6 The DESIGNER shall make such visits to the Site as may be necessary to 
monitor the progress and observe in detail the quality of the Work and to determine if the 
Work is proceeding in accordance with the Construction Contract Documents and in 
accordance with Laws and Regulations. On the basis of the DESIGNER’s observations 
and Site visits, the DESIGNER shall promptly make an oral and written report regarding 
any deficiency to OWNER and take the appropriate steps to guard the OWNER against 
defects and deficiencies in the Work. Defects and deficiencies shall be deemed to include 
threats to environmental health and sustainability to the extent such impacts are not 
specifically anticipated by the Construction Contract Documents. If the DESIGNER 
observes any Work that does not conform to the Construction Contract Documents, the 
DESIGNER shall issue a written report within four (4) working days of all such inspections 
and Site visits to the OWNER and Contractor(s). The OWNER’s approval, acceptance, use 
of or payment for all or any part of the DESIGNER’s Basic Services hereunder or of the 
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Project itself shall in no way alter or diminish the DESIGNER’s obligations or OWNER’s 
rights hereunder. 
 

 ____ E.7 Unless specifically provided otherwise herein, the DESIGNER shall 
schedule, conduct and document regular meetings to be held at the Site every r week 
throughout the entire construction period.  Attendance at the meetings is to be by 
authoritative home office and Project representatives of each Contractor. The DESIGNER 
shall chair the meetings, prepare and distribute to the OWNER and all others in attendance 
a report of the pertinent and salient matters considered and conclusions reached at each of 
these weekly meetings, together with such matters relating to the Project progress. 
 

 ____ E.8 The DESIGNER shall create and maintain a typewritten project directory 
including names and phone numbers of key personnel. 
 
____ E.9 The DESIGNER shall review and verify compliance of all required field 
testing with the Construction Contract Documents for the Project. 
 
____ E.10 The DESIGNER shall process shop drawings and all other submittals, 
provide details and interpretations, process materials lists and other data with sufficient 
dispatch to preclude delaying the progress of construction. 
 

 ____ E.11 The DESIGNER shall determine the amounts owed to any Contractor based 
upon observation of the work and evaluation of an Application for Payment, and shall issue 
Certificates for Payment in such amounts, as provided in the Construction Contract 
Documents. The issuance of a Certificate for Payment shall constitute a representation by 
the DESIGNER to the OWNER, based on the DESIGNER’s observations and inspections 
at the Site and on the data comprising the Contractor’s Application for Payment, that the 
Work has progressed to the point indicated and that the quality of the Work is in accordance 
with the Construction Contract Documents and the Contractor is entitled to payment in the 
amount certified. 
 

 ____ E.12 When the OWNER and DESIGNER agree that the Work or portions of the 
Work are substantially complete, the DESIGNER and its consultants shall inspect the 
Work or portions of the Work and prepare and submit to the OWNER and Contractor(s) 
punchlists of the Work that is not in conformance with the Construction Contract 
Documents. The DESIGNER shall issue a Certificate of Substantial Completion at such 
time that the work is determined to be substantially complete as defined in the Construction 
Contract Documents. When incomplete, defective or deficient work has been remedied, 
the DESIGNER will inspect the work and advise the OWNER in writing that all work has 
been satisfactorily completed. The DESIGNER will then issue a Certificate of Final 
Completion. 
 
____ E.13 The DESIGNER shall assist in obtaining governing agency occupancy 
approval if any exceptions arise related to the design or specified materials. 
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____ E.14 The DESIGNER shall observe and review test data of the initial start-up 
testing, adjusting and balancing of equipment and building systems to make sure that all 
equipment and systems are properly installed and functioning in accordance with the 
Construction Contract Documents. 
 
____ E.15 The DESIGNER shall assemble, and review for completeness, written 
guarantees, affidavits, manuals of instruction for operation, and other required closing 
papers of the Contractors and forward them in organized three-ring binders to the OWNER. 
 
____ E.16 Upon completion of the Project and prior to issuing Final Certificates for 
Payment, the DESIGNER shall compute the total time for completion as allowed in the 
Construction Contract Documents, plus any time extensions granted, and determine the 
number of days if any in excess of the Construction Contract Time for which a Contractor 
appears liable for liquidated damages. The DESIGNER shall notify the affected Contractor 
of any proposed assessments of liquidated damages, and allow the Contractor time to 
respond thereto. Subsequently, the DESIGNER shall prepare a recommendation to the 
OWNER as to the amount of liquidated damages, if any, to be assessed and the portion of 
such assessment attributed to each Contractor. 
 
____ E.17 Upon correction of the deficiency reports (punch lists), and acceptance of 
all other closeout submittals and certificates, the DESIGNER shall approve a final 
application for final payment for each Contractor and forward it to the OWNER. 
 
____ E.18 If DESIGNER is given a role in the Construction Contract Documents with 
respect to resolving disputes between the OWNER and the Contractor (or other parties), 
the DESIGNER shall participate in such dispute resolution procedures as necessary in 
accordance with the terms of the Construction Contract Documents. 

 
  X    F. Post-Construction Phase.  The Post Construction Phase shall commence upon the 
issuance of the Certificate of Substantial Completion and, except for the warranty inspection, shall 
end when the Project has been fully completed, closed out and accepted by the OWNER. 

 
____ F.1 Upon completion of the Project, the DESIGNER shall revise the Drawings 
to conform to the Project as finally constructed, and shall deliver to the OWNER 
reproducible record drawings along with an electronic data base containing record drawing 
data in accordance with The Town of Cary CAD Guidelines. 
 
____ F.2 The DESIGNER shall conduct an inspection of the Project thirty (30) 
working days prior to warranty expiration and shall provide the OWNER and Contractor(s) 
with a written report identifying all defective and deficient work covered by the Project 
warranty. The written deficiency report shall be sent to all parties by Certified Mail within 
four (4) working days after the date of the Warranty Inspection. 
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Attachment E – Additional Services 
 

Any services described in the Agreement as Additional Services shall be considered Additional 
Services to be provided to OWNER by DESIGNER or DESIGNER’s Consultants in accordance 
with the terms of the Agreement upon execution by OWNER of a Written Amendment specifying 
that such services shall be provided.  Additionally, the following services, if marked as included, 
comprise Additional Services to be performed for the Owner by the DESIGNER or the 
DESIGNER’s Consultants, for Additional Compensation, as described in Attachment F.   
 
         None Presently Anticipated 
 
____  [Describe Additional Services Contemplated] 
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Attachment F – Basic Services Compensation 

 
 Following are the percentages of the Total Project Cost that are allocable to each Phase for 
which DESIGNER is to perform Basic Services. Payments are not to exceed the stated percentages 
of the Total Project Cost for each Phase: 

 
• Preliminary or Schematic Design Phase       _____________% 
 
• Design Development Phase     _____________% 
 
• Construction Contract Documents Phase    _____________% 
 
• Bidding and Construction Contract Award Phase  _____________% 
 
• Construction Administration Phase    _____________% 
 
• Post-Construction Phase      _____________% 
 
Total:                 100% 
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Attachment G -- Hourly Rates Schedule 
 
[Rate Table as provided in DESIGNER’s Proposal shall be inserted here.] 
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Attachment H – Format of Total Project Cost Estimates 
 

[To be negotiated with DESINGER prior to executing Agreement.] 
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Attachment I – Insurance Certificate 
 
[Provided by DESIGNER prior to executing Agreement.] 
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APPENDIX III 
 
 

MASTER PLAN GRAPHICS 
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