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Title: GoRaleigh Station Curb and Pavement Marking Repair
Issue Date: 12-09-2024

Issuing Department: Transportation/Transit Division

Direct all inquiries concerning this Advertisement to:

Sara Tromba
Senior Engineering Specialist

Email: Sara. Tromba@raleighnc.gov



mailto:Sara.Tromba@raleighnc.gov

City of Raleigh
Addendum #1 to Bid Advertisement 274-GRSCurbandPavementMarkings-2024
December 9, 2024

To: All Bidders

This Addendum, containing the following additions, clarifications, and/or changes, is issued
prior to receipt of proposals and does hereby become part of the original Bid Advertisement,
Proposal, Contract Documents, and Specifications for “GoRaleigh Station Curb and Pavement
Marking Repair” and supersedes these original documents in case of conflict.

Receipt of this addendum must be acknowledged by singing in the area indicated below. Sign
and return this addendum with your proposal response.

GoRaleigh Station Curb and Pavement Marking Repair

Please see the attached Federal attachments and documentation that needs to be reviewed
and signed when placing your bid.

Sign below and return this addendum with vour bid response.

Proposer Name:

Company Name: Date:

Signature: Title:
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FEDERAL AND STATE REQUIREMENTS

AND SPECIAL CONDITIONS
for CONSTRUCTION

General

The work performed under this contract will be financed, in part, by grants provided under
programs of the Federal Transit Administration. Citations to federal law, regulation, and
guidance references include, but are not limited to, the Master Agreement, FTA MA (23),
dated October 1, 2016; FTA Circular 4220.1F, dated November 1, 2008; "Best Practices
Procurement & Lessons Learned Manual", October 2016; Uniform Administrative
Requirements, Cost Principles, and Audit Requirements for Federal Awards,”, 2 C.F.R.
Part 200, dated December 26, 2014, will supersede and apply in lieu of U.S. DOT’s
common grant rules, 49 C.F.R. parts 18 and 19, State and Local Governments and
Institutions of Higher Education, Hospitals, and Other Non-Profit Organizations and any
subsequent amendments or revisions thereto.

THE FOLLOWING MAY BE USED SYNONYMOUSLY:
“BIDDER” AND “CONTRACTOR”
“PURCHASER”, PROCURING AGENCY” AND “OWNER”

Federal Changes

Contractor shall at all times comply with all applicable Federal Transit Administration (FTA)
regulations, policies, procedures and directives, including without limitation those listed
directly or by reference in the Master Agreement between Purchaser and FTA, as they
may be amended or promulgated from time to time during the term of this contract.
Contractor's failure to so comply shall constitute a material breach of this contract.

1. FTA’s new authorizing legislation, 49 U.S.C. chapter 53, as amended, by the
following:

a. The Fixing America’s Surface Transportation (FAST) Act, Public Law No. 114-94,
December 4, 2015,

b. The Moving Ahead for Progress in the 21stCentury Act (MAP-21), Public Law No.
112-141, July 6, 2012, as amended by the “Surface Transportation and Veterans
Health Care Choice Improvement Act of 2015,” Public La No. 114-41,

July 31, 2015, and other authorizing legislation to be enacted and

c. The Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for
Users (SAFETEA-LU) Public Law No. 109-59, August 10, 2005, as amended by
the SAFTEA-LU technical Corrections Act of 2008, Public Law No 100-244, June
6, 2008.

2. Continuing resolutions or other Appropriations Resolutions or Acts funding the
Department of Transportation during Fiscal Year 2016.

3. Title 23, U.S.C. (Highways)

4. Other federal legislation FTA administers, as FTA so determines.

Notification of Federal Participation

To the extent required by Federal law, the State of North Carolina agrees that, in
administering any Federal assistance Program or Project supported by the underlying
Grant Agreement or Cooperative Agreement, any request for proposals, solicitation, grant
application, form, notification, press release, or other publication involving the
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distribution of FTA assistance for the Program or the Project that it will identify the FTA
grant source by listing the Catalog of Federal Domestic Assistance Number of the
program. The following FTA grant programs will be eligible to participate in this bid, 20.500,
20.505, 20.507, 20.509, 20.513, 20.514, 20.516, 20.518, 20.519, 20.521,

20.522, 20.523, 20.525, 20.526, 20.527, 20.528, 20.529, 20.530, and 20.531. Federal
funding assistance up to eighty (80%) percent may be provided.

Definitions

Third Party Agreement, in accordance with the Master Agreement unless FTA
determines otherwise in writing, includes all of the following agreements, such as:

(1
(2
(3
(4

Third party contracts,

Leases,

Third party subcontracts; and

Other similar arrangements or agreements.
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Third Party Participant, in accordance with the Master Agreement unless FTA
determines otherwise in writing, includes all of the following participants, such as:

(1
(2
(3
(4

Third party contractors,
Lessees,

Third party subcontractors, and
Other participants in the Project

— N —

Conflict of Interest

No employee, officer, board member, or agent of the Owner shall participate in the
selection, award, or administration of a contract supported by Federal Transit
Administration (FTA) funds if a conflict of interest, real or apparent, would be involved.
Such a conflict would arise when the employee, officer, board member, or agent, any
member of his or her immediate family, his or her partner, or an organization that employs,
or is about to employ any of the above, has a financial or other interest in the firm selected
for award.

Lobbying

Byrd Anti-Lobbying Amendment, 31 U.S.C. §1352(b) (5), as amended by the Lobbying
Disclosure Act of 1995, PL 104-65 (2 U.S.C. §1601, et seq.); 2 C.F.R. §200.450, and 2
C.F.R. Part 200 appendix Il (j). Contractors who apply or bid for an award of $100,000 or
more shall file the certification required by 49 CFR Part 20, “New Restrictions on
Lobbying.” Each tier certifies to the tier above that it will not and has not used Federal
appropriated funds to pay any person or organization for influencing or attempting to
influence an officer or employee of any agency, a member of Congress, officer or
employee of Congress, or an employee of a member of Congress in connection with
obtaining any Federal contract, grant or any other award covered by 31 U.S. C. 1352.
Each tier must also disclose any lobbying with non-Federal funds that takes place in
connection with obtaining any Federal award. Such disclosures are forwarded from tier to
tier up to the non-Federal award.

The requisite “Lobbying Certification” is included as ATTACHMENT A (attach
Standard Form-LLL if necessary) and must be executed for contracts of $100,000
or more and prior to the award of the contract.

Contracting with Disadvantaged Business Enterprises
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The newest version on the United States Department of Transportation’s (DOT)
Disadvantaged Business Enterprise (DBE), 49 C.F.R. Part 26, became effective October
1, 2004, all amendments thereto.

The Procuring Agency must meet the maximum feasible portion of their overall goal
using race-neutral methods. Where appropriate, however, Procuring Agencies are
responsible for establishing DBE contract goals on individual DOT-assisted contracts.
Procuring Agencies may use contract goals only on those DOT-assisted contracts that
have subcontracting responsibilities. See 49 C.F.R. § 26.51(e). Furthermore, while
Procuring Agencies are not required to set a contract goal on every DOT-assisted
contract, they are responsible for achieving their overall program goals by administering
their DBE program in good faith.

The DBE contracting requirements flow down to all third party contractors and their
contracts at every tier. It is the Procuring Agency’s and prime contractor’s responsibility
to ensure the DBE requirements are applied across the board to all
contractors/subcontractors. Should a subcontractor fail to comply with the DBE
regulations, FTA would look to the Procuring Agency to make sure it intervenes to
monitor compliance. The onus for compliance is on the Procuring Agency.

Clause Language

For all DOT-assisted contracts, each Procuring Agency must include assurances that
third party contractors will comply with the DBE program requirements of 49 C.F.R. Part
26, when applicable. The following contract clause is required in all DOT-assisted prime
and subcontracts:

The contractor or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry
out applicable requirements of 49 C.F.R. Part 26 in the award and administration of
DOT-assisted contracts. Failure by the contractor to carry out these requirements is
a material breach of this contract, which may result in the termination of this contract
or such other remedy as the Procuring Agency, deems appropriate, which may
include, but is not limited to:

(1) Withholding monthly progress payments;

(2) Assessing sanctions;

(3) Liquidated damages; and/or

(4) Disqualifying the contractor from future bidding as non-responsible 49 C.F.R. §
26.13(b).

Further, Procuring Agencies must establish a contract clause to require prime
contractors to pay subcontractors for satisfactory performance of their contracts no later
than 30 days from receipt of each payment the Procuring Agency makes to the prime
contractor (49 C.F.R. § 26.29(a)).

Finally, for contracts with defined DBE contract goals, each Procuring Agency must
include in each prime contract a provision stating that the contractor shall utilize the
specific DBEs listed unless the contractor obtains the recipient’s written consent; and that,
unless the Procuring Agency’s consent is provided, the contractor shall not be entitled
to any payment for work or material unless it is performed or supplied by the listed DBE
(49 C.F.R. § 26.53(f) (1)).

As an additional resource, Procuring Agencies can draw on the following language for

inclusion in their federally funded procurements.
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Overview

It is the policy of the NCDOT, the PROCURING AGENCY, and the United States
Department of Transportation (“DOT”) that Disadvantaged Business Enterprises
(“DBE’s”), as defined herein and in the Federal regulations published at 49 C.F.R. Part 26,
shall have an equal opportunity to participate in DOT-assisted contracts. It is also the
policy of the NCDOT and/or the PROCURING AGENCY to:

Ensure nondiscrimination in the award and administration of DOT-assisted contracts;
Create a level playing field on which DBE’s can compete fairly for DOT-assisted
contracts;

Ensure that the DBE program is narrowly tailored in accordance with applicable law;
Ensure that only firms that fully meet 49 C.F.R. part 26 eligibility standards are permitted
to participate as DBE’s;

Help remove barriers to the participation of DBEs in DOT assisted contracts;

To promote the use of DBEs in all types of federally assisted contracts and procurement
activities; and

Assist in the development of firms that can compete successfully in the marketplace
outside the DBE program.

This Contract is subject to 49 C.F.R. Part 26. Therefore, the Contractor must satisfy the
requirements for DBE participation as set forth herein. These requirements are in addition
to all other equal opportunity employment requirements of this Contract. The NCDOT
and/or the PROCURING AGENCY shall make all determinations with regard to whether
or not a Bidder/Offeror is in compliance with the requirements stated herein. In assessing
compliance, the NCDOT and/or the PROCURING AGENCY may consider during its
review of the Bidder/Offeror's submission package, the Bidder/Offeror's documented
history of non-compliance with DBE requirements on previous contracts with the NCDOT
and/or the PROCURING AGENCY.

Contract Assurance

The Contractor or subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this Contract. The Contractor shall carry out applicable
requirements of 49 C.F.R. Part 26 in the award and administration of DOT- assisted
contracts. Failure by the Contractor to carry out these requirements is a material breach
of this Contract, which may result in the termination of this Contract or such other remedy
as the NCDOT and/or the PROCURING AGENCY deems appropriate.

DBE Participation

For the purpose of this Contract, the NCDOT and/or the PROCURING AGENCY will
accept only DBE’s who are:

1. Certified, at the time of bid opening or proposal evaluation, by the [certifying agency
or the Unified Certification Program (UCP)]; or

2. An out-of-state firm who has been certified by either a local government, state
government or Federal government entity authorized to certify DBE status or an
agency whose DBE certification process has received FTA approval; or

3. Certified by another agency approved by the NCDOT.

DBE Participation Goal

The City of Raleigh Transportation Department/Transit Division’s overall goal for DBE
participation is 13%.
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The DBE participation goal for this construction Contract is set at 13%. This goal represents
those elements of work under this Contract performed by qualified Disadvantaged Business
Enterprises for amounts totaling not less than 13% of the total Contract price. Failure to meet
the stated goal at the time of proposal submission may render the Bidder/Offeror non-
responsive.

Proposed Submission

Each Bidder/Offeror, as part of its submission, shall supply the following information:

1. A completed DBE Utilization Form (see below) that indicates the percentage and dollar
value of the total bid/contract amount to be supplied by Disadvantaged Business
Enterprises under this Contract.

2. Alist of those qualified DBE’s with whom the Bidder/Offeror intends to contract for the
performance of portions of the work under the Contract, the agreed price to be paid to
each DBE for work, the Contract items or parts to be performed by each DBE, a
proposed timetable for the performance or delivery of the Contract item, and other
information as required by the DBE Participation Schedule (see below). No work shall
be included in the Schedule that the Bidder/Offeror has reason to believe the listed DBE
will subcontract, at any tier, to other than another DBE. If awarded the Contract, the
Bidder/Offeror may not deviate from the DBE Participation Schedule submitted in
response to the bid. Any subsequent changes and/or substitutions of DBE firms will
require review and written approval by the NCDOT and/or the PROCURING AGENCY.

3. An original DBE Letter of Intent (see below) from each DBE listed in the DBE
Participation Schedule.

4. An original DBE Affidavit (see below) from each DBE stating that there has not been
any change in its status since the date of its last certification.

Good Faith Efforts

If the Bidder/Offeror is unable to meet the goal set forth above (DBE Participation Goal),
the NCDOT and/or the PROCURING AGENCY will consider the Bidder/Offeror’s
documented good faith efforts to meet the goal in determining responsiveness. The types
of actions that the NCDOT and/or the PROCURING AGENCY will consider as part of the
Bidder/Offeror’s good faith efforts include, but are not limited to, the following:

1. Documented communication with the NCDOT and/or the PROCURING AGENCY’s DBE
Coordinator (questions of IFB or RFP requirements, subcontracting opportunities,
appropriate certification, will be addressed in a timely fashion);

2. Pre-bid meeting attendance. At the pre-bid meeting, the NCDOT and/or the
PROCURING AGENCY generally informs potential Bidder/Offeror’s of DBE
subcontracting opportunities;

3. The Bidder/Offeror’s own solicitations to obtain DBE involvement in general circulation
media, trade association publication, minority-focus media and other reasonable and
available means within sufficient time to allow DBEs to respond to the solicitation;

4. Written notification to DBE’s encouraging participation in the proposed Contract; and

5. Efforts made to identify specific portions of the work that might be performed by DBE'’s.

The Bidder/Offeror shall provide the following details, at a minimum, of the specific efforts
it made to negotiate in good faith with DBE’s for elements of the Contract:

1. The names, addresses, and telephone numbers of DBE’s that were contacted;

2. A description of the information provided to target DBE’s regarding the
specifications and bid proposals for portions of the work;

3. Efforts made to assist DBE’s contacted in obtaining bonding or insurance
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required by the Bidder or the Authority.

Further, the documentation of good faith efforts must include copies of each DBE and non-
DBE subcontractor quote submitted when a non-DBE subcontractor was selected over a
DBE for work on the contract (49 C.F.R. § 26.53(b) (2) (VI)).

In determining whether a Bidder has made good faith efforts, the NCDOT and/or the
PROCURING AGENCY may take into account the performance of other Bidders in
meeting the Contract goals. For example, if the apparent successful Bidder failed to meet
the goal, but meets or exceeds the average DBE participation obtained by other Bidders,
the NCDOT and/or the PROCURING AGENCY may view this as evidence of the Bidder
having made good faith efforts.

Administrative Reconsideration

Within five (5) business days of being informed by the NCDOT and/or the PROCURING
AGENCY that it is not responsive or responsible because it has not documented sufficient
good faith efforts, the Bidder/Offeror may request administrative reconsideration. The
Bidder should make this request in writing to the NCDOT and/or the PROCURING
AGENCY’s Administrative Contact. The Administrative Contact will forward the
Bidder/Offeror’s request to a reconsideration official who will not have played any role in
the original determination that the Bidder/Offeror did not document sufficient good faith
efforts.

As part of this reconsideration, the Bidder/Offeror will have the opportunity to provide
written documentation or argument concerning the issue of whether it met the goal or
made adequate good faith efforts to do so. The Bidder/Offeror will have the opportunity to
meet in person with the assigned reconsideration official to discuss the issue of whether
it met the goal or made adequate good faith efforts to do so. The NCDOT and/or the
PROCURING AGENCY will send the Bidder/Offeror a written decision on its
reconsideration, explaining the basis for finding that the Bidder/Offeror did or did not meet
the goal or make adequate good faith efforts to do so. The result of the reconsideration
process is not administratively appealable to the Department of Transportation.

Termination of DBE Subcontractor

The Contractor shall not terminate the DBE subcontractor(s) listed in the DBE
Participation Schedule (see below) without the NCDOT and/or the PROCURING
AGENCY’s prior written consent. The NCDOT and/or the PROCURING AGENCY may
provide such written consent only if the Contractor has good cause to terminate the DBE
firm. Before transmitting a request to terminate, the Contractor shall give notice in writing
to the DBE subcontractor of its intent to terminate and the reason for the request. The
Contractor shall give the DBE five days to respond to the notice and advise of the reasons
why it objects to the proposed termination. When a DBE subcontractor is terminated or
fails to complete its work on the Contract for any reason, the Contractor shall make good
faith efforts to find another DBE subcontractor to substitute for the original DBE and
immediately notify the NCDOT and/or the PROCURING AGENCY in writing of its efforts
to replace the original DBE. These good faith efforts shall be directed at finding another
DBE to perform at least the same amount of work under the Contract as the DBE that was
terminated, to the extent needed to meet the Contract goal established for this
procurement. Failure to comply with these requirements will be in accordance with Section
8 below (Sanctions for Violations).

Continued Compliance

The NCDOT and/or the PROCURING AGENCY shall monitor the Contractor's DBE
6



compliance during the life of the Contract. In the event this procurement exceeds ninety
(90) days, it will be the responsibility of the Contractor to submit quarterly written
reports to the NCDOT and/or the PROCURING AGENCY that summarize the total
DBE value for this Contract. These reports shall provide the following details:

« DBE utilization established for the Contract;
» Total value of expenditures with DBE firms for the quarter;

+ The value of expenditures with each DBE firm for the quarter by race and
gender;

» Total value of expenditures with DBE firms from inception of the Contract; and

» The value of expenditures with each DBE firm from the inception of the Contract
by race and gender.

Reports and other correspondence must be submitted to the DBE Coordinator with copies
provided to the NCDOT and/or the PROCURING AGENCY and any other named person
by NCDOT and/or the PROCURING AGENCY. Reports shall continue to be submitted
quarterly until final payment is issued or until DBE participation is completed.

The successful Bidder/Offeror shall permit:

* The NCDOT and/or the PROCURING AGENCY to have access to necessary
records to examine information as the NCDOT and/or the PROCURING AGENCY
deems appropriate for the purpose of investigating and determining compliance
with this provision, including, but not limited to, records of expenditures, invoices,
and contract between the successful Bidder/Offeror and other DBE parties entered
into during the life of the Contract.

e The authorized representative(s) of the NCDOT and/or the PROCURING
AGENCY, the U.S. Department of Transportation, the Comptroller General of the
United States, to inspect and audit all data and record of the Contractor relating to
its performance under the Disadvantaged Business Enterprise Participation
provision of this Contract.

* All data/record(s) pertaining to DBE shall be maintained as stated in Section 29.

Sanctions for Violations

If at any time the NCDOT and/or the PROCURING AGENCY has reason to believe that
the Contractor is in violation of its obligations under this Agreement or has otherwise failed
to comply with terms of this Section, the NCDOT and/or the PROCURING AGENCY may,
in addition to pursuing any other available legal remedy, commence proceedings, which
may include but are not limited to, the following:

* Suspension of any payment or part due the Contractor until such time as the issues
concerning the Contractor’s compliance are resolved; and

e Termination or cancellation of the Contract, in whole or in part, unless the
successful Contractor is able to demonstrate within a reasonable time that it is in
compliance with the DBE terms stated herein.

DBE UTILIZATION FORM

The undersigned Bidder/Offeror has satisfied the requirements of the solicitation in the following
manner (please check the appropriate space):

The Bidder/Offer is committed to a minimum of % DBE utilization on this contract.



The Bidder/Offeror (if unable to meet the DBE goal of 13%) is committed to a minimum
of___ % DBE utilization on this contract and submits documentation demonstrating good faith

efforts.

DBE PARTICIPATION SCHEDULE

The Bidder/Offeror shall complete the following information for all DBE’s participating in the
contract that comprises the DBE Utilization percent stated in the DBE Utilization Form. The
Bidder/Offeror shall also furnish the name and telephone number of the appropriate contact

person should the NCDOT and/or the PROCURING AGENCY has any questions in relation to
the information furnished herein.

DBE IDENTIFICATION AND INFORMATION FORM

Name and Contact Name Participation Description Of Race and
Address and Telephone Percent (Of Work To Be Gender of Firm
Number Total Contract Performed
Value)

8. Civil Rights Laws and Requlations

The following Federal Civil Right laws and regulations apply to all contracts and flow
down to all third party contractors and their contracts at every tier.

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended,
42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42
U.S.C. § 6101 et seq., section 202 of the Americans with Disabilities Act of 1990, 42

U.S.C. § 12101, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that it
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will not discriminate against any employee or applicant for employment because of race,
color, religion, national origin, sex (including gender identity), disability, or age. In addition,
the Contractor agrees to comply with applicable Federal implementing regulations and
other implementing requirements FTA may issue.
(a) The third party contractor and all lower tiers shall comply with all provisions of FTA
Circular 4702.1 “Title VI Requirements and Guidelines for Federal Transit Administration
Recipients”, issued October 1, 2012.

(2) Equal Employment Opportunity - Federal Equal Employment Opportunity (EEO)
Requirements include, but are not limited to:

(a) Race, Color, Religion, National Origin, Disability, Age, Sexual Origin, Gender
Identity, or Status as a Parent - In accordance with Title VII of the Civil Rights Act, as
amended, 42 U.S.C. § 2000e, Title VI of the Civil Rights Act, 28 C.F.R. § 50.3, and
Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees to comply with all
applicable equal employment opportunity requirements of U.S. Department of Labor
(U.S. DOL) regulations, "Office of Federal Contract Compliance Programs, Equal
Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., (which
implement Executive Order No. 11246, "Equal Employment Opportunity,” as amended
by Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal
Employment Opportunity," 42 U.S.C. § 2000e note, and as further amended by
Executive Order 13672, “Further Amendments to Executive Order 11478, Equal
Employment Opportunity in the Federal Government, and Executive Order 11246, Equal
Employment Opportunity,” July 21, 2014, and with any applicable Federal statutes,
executive orders, regulations, and Federal policies that may in the future affect
construction activities undertaken in the course of the Project. The Contractor agrees to
take affirmative action to ensure that applicants are employed, and that employees are
treated during employment, without regard to their race, color, religion, national origin,
sex (including gender identity), disability, or age. Such action shall include, but not be
limited to, the following: employment, upgrading, demotion or transfer, recruitment or
recruitment advertising, layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. In addition, the
Contractor agrees to comply with any implementing requirements FTA may issue. The
Contractor agrees to comply with FTA Circular 4704.1A Equal Employment Opportunity
(EEO) Requirements and Guidelines for Federal Transit Administration Recipients,
dated October 31, 2016.

(b) Equal Employment Opportunity Requirements for Construction Activities. Except
as otherwise provided under 41 CFR Part 60, all contracts that meet the definition of
“federally assisted construction contract” in 41 CFR Part 60-1.3 must include the equal
opportunity clause provided under 41 CFR 60-1.4(b), in accordance with Executive
Order 11246, “Equal Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part,
1964-1965 Comp., p. 339), as amended by Executive Order 11375, “Amending
Executive Order 11246 Relating to Equal Employment Opportunity,” and implementing
regulations at 41 CFR part 60, “Office of Federal Contract Compliance Programs,
Equal Employment Opportunity, Department of Labor.”

(3) Nondiscrimination on the Basis of Age — The Contractor agrees to comply with all
applicable requirements of the Age Discrimination Act of 1975, as amended, 42 U.S.C.
§§ 6101 et seq., and with implementing U.S. Health and Human Services regulations,
“Nondiscrimination on the Basis of Age in Programs or Activities Receiving Federal
Financial Assistance, 45 C.F.R. Part 90, which prohibit discrimination against individuals
on the basis of age.

The Age Discrimination in Employment Act (ADEA) 29 U.S.C. §§ 621 through 634 and
9



with implementing U.S. Equal Employment Opportunity Commission (U.S. EEOC)
regulations, “Age Discrimination in Employment Act,” 29 C.F.R. Part 1625, which prohibits
discrimination against individuals on the basis of age.

(4) Nondiscrimination on the Basis of Sex - The Contractor agrees to comply with all
applicable requirements of Title IX of the Education Amendments of 1972, as amended,
20 U.S.C. §§ 1681 et seq., and with implementing U.S. DOT regulations,
“‘Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving
Federal Financial Assistance,” 49 C.F.R. Part 25, that prohibit discrimination on the basis
of sex.

(5) Access for Individuals with Disabilities - The Contractor agrees to comply with 49
U.S.C. § 5301(d), which states the Federal policy that elderly individuals and individuals
with disabilities have the same right as other individuals to use public transportation
services and facilities, and that special efforts shall be made in planning and designing
those services and facilities to implement transportation accessibility rights for elderly
individuals and individuals with disabilities. The Contractor also agrees to comply with all
applicable provisions of section 504 of the Rehabilitation Act of 1973, as amended, with
29 U.S.C. § 794, which prohibits discrimination on the basis of disability; with the
Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C.

§§ 12101 et seq., which requires that accessible facilities and services be made available
to individuals with disabilities; and with the Architectural Barriers Act of 1968, as amended,
42 U.S.C. §§ 4151 et seq., which requires that buildings and public accommodations be
accessible to individuals with disabilities. In addition, the Contractor agrees to comply with
applicable Federal regulations and directives and any subsequent amendments thereto,
except to the extent the Federal Government determines otherwise in writing, as follows:

(1) U.S. DOT regulations “Transportation Services for Individuals with Disabilities
(ADA)” 49 C.F.R. Part 37;

(2) U.S. DOT regulations “Nondiscrimination on the Basis of Handicap in Programs
and Activities Receiving or Benefiting from Federal Financial Assistance,” 49
C.F.R. Part 27;

(3) Joint U.S. Architectural and Transportation Barriers Compliance Board (U.S.
ATBCB) U.S. DOT regulations, “Americans with Disabilities (ADA) Accessibility
Specifications for Transportation Vehicles,” 36 C.F.R. Part 1192 and 49 C.F. R.
Part 38;

(4) U.S. DOJ regulations “Nondiscrimination on the Basis of Disability in State and
Local Government Services,”28 C.F.R. Part 35;

(5) U.S. DOJ regulations “Nondiscrimination on the Basis of Disability by Public
Accommodations and in Commercial Facilities.” 28 C.F.R. Part 36;

(6) U.S. GSA regulations “Accommodations for the Physically Handicapped,” 41
C.F.R. Subpart 101-19;

(7) U.S. Equal Employment Opportunity Commission, “Regulations to Implement the
Equal Employment Provisions of the Americans with Disabilities Act,” 29 C.F.R.
Part 1630;

(8) U.S. Federal Communications Commission regulations “Telecommunications
Relay Services and Related Customer Premises Equipment for the Hearing and
Speech Disabled,” 49 C.F.R. Part 64, Subpart F;
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(9) U.S. Architectural and Transportation Barriers Compliance Board regulations,
“Electronic and Information Technology Accessibility Standards.” 36 C.F.R. Part
1194;

(10) FTA regulations, "Transportation of Elderly and Handicapped Persons," 49
C.F.R. part 609; and

(11) Federal regulations, "Miscellaneous Civil Rights Amendments (RRR)," pertaining
to nondiscrimination on the basis of disability within 49 C.F.R. Parts 27, 37, and 38
were published in 79 Fed. Reg. 21402, April 16, 2014; and

(12) FTA Circular 4701.1, Americans with Disabilities Act (ADA) Guidance, dated
November 4, 2015.

(13) Federal civil rights and nondiscrimination directives implementing the foregoing
Federal laws and regulations, except to the extent the Federal Government
determines otherwise in writing.

(6) Access to Services for Persons with Limited English Proficiency. The Contractor
agrees to comply with Executive Order No. 13166,"Improving Access to Services for
Persons with Limited English Proficiency," 42 U.S.C. § 2000d-1 note, and

U.S. DOT Notice, "DOT Policy Guidance Concerning Recipients’ Responsibilities to
Limited English Proficiency (LEP) Persons," 70 Fed. Reg. 74087, December 14, 2005,
except to the extent that the Federal Government determines otherwise in writing.

(7) Environmental Justice. (According to the Master Agreement, this section is now
under Environmental and applicable for Environmental Studies)

(8) Drug or Alcohol Abuse-Confidentiality and Other Civil Rights Protections. To
the extent applicable, the Contractor agrees to comply with the confidentiality and other
civil rights protections of the Drug Abuse Office and Treatment Act of 1972, as amended,
21 U.S.C. §§ 1101 et seq., with the Comprehensive Alcohol Abuse and Alcoholism
Prevention, Treatment and Rehabilitation Act of 1970, as amended, 42 U.S.C. §§ 4541 et
seq., and with the Public Health Service Act of 1912, as amended, 42 U.S.C.

§§ 290dd through 290dd-2, and any amendments thereto.

(9) Other Nondiscrimination Laws. The Contractor agrees to comply with applicable
provisions of other Federal laws and regulations, and follow applicable directives
prohibiting discrimination, except to the extent that the Federal Government determines
otherwise in writing.

(10) The Contractor also agrees to include these requirements in each subcontract
financed in whole or in part with Federal assistance provided by FTA, modified only if
necessary to identify the affected parties.

(11) Remedies for failure to comply with applicable Federal Civil Rights laws and Federal
regulations may be enforced as provided in those Federal laws or Federal regulations.

9. Clean Air Act and Federal Water Pollution Control Act

The Clean Air and Clean Water Act requirements apply to each contract and subcontract
exceeding $150,000. The Contractor agrees to comply with all applicable standards,
orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401-7671q) and
the Federal Water Pollution Control Act as amended (33 U.S.C. 1251-1387) and 2
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C.F.R. Part 200, Appendix Il (g). Violations must be reported to the Federal awarding
agency and the Regional Office of the Environmental Protection Agency (EPA).

The Contractor also agrees to include these requirements in each subcontract exceeding
$150,000 financed in whole or in part with Federal Assistance provided by FTA.

The Contractor agrees:

1) It will not use any violating facilities;

2) It will report the use of facilities placed on or likely to be placed on the U.S. EPA “List
of Violating Facilities;”

3) It will report violations of use of prohibited facilities to FTA; and

4) 1t will comply with the inspection and other requirements of the Clean Air Act, as
amended, (42 U.S.C. §§ 7401 — 7671q); and the Federal Water Pollution Control Act as
amended, (33 U.S.C. §§ 1251-1387) and 2 C.F.R. Part 200, Appendix Il (g).

Energy Conservation

The Contractor agrees to comply with mandatory standards and policies relating to energy
efficiency that are contained in the state energy conservation plans issued in compliance
with the Energy Policy and Conservation Act, as amended, 42 U.S.C. § 6321 et seq., and
perform an energy assessment for any building constructed, reconstructed, or modified
with federal assistance as required under FTA regulations, “Requirements for Energy
Assessments,” 49 C.F.R. part 622, subpart C. These requirements extend to all third party
contractors and their contracts at every tier and subrecipients and their subcontracts at
every tier.

Environmental Protection

The Contractor agrees to comply with all applicable requirements of the National
Environmental Policy Act of 1969, as amended, (NEPA) 42 U.S.C. §§ 4321 through 4335
(as restricted by 42 U.S. C. § 5159, if applicable); Executive Order No. 11514, as
amended, “Protection and Enhancement of Environmental Quality,” 42 U.S.C. § 4321
note; FTA statutory requirements at 49 U.S.C. § 5323(c)(2) ), as amended by MAP-21, ;
U.S. Council on Environmental Quality regulations pertaining to compliance with NEPA,
40 C.F.R. Parts 1500 through 1508; and joint FHWA FTA regulations, “Environmental
Impact and Related Procedures,” 23 C.F.R. Part 771 and 49 C.F.R. Part 622 were
published in the Federal Register, 78 Fed. Reg. 8963, February 7, 2013; and other
applicable Federal environmental protection regulations that may be promulgated at a
later date. The Contractor agrees to comply with the applicable provisions of 23 U.S.C.
§ 139 “Efficient environmental reviews for project decision making”, pertaining to
environmental procedures, and 23 U.S.C. § 326, pertaining to Purchaser’s responsibility
for categorical exclusions, in accordance with the provisions of joint FHWA/FTA final
guidance, “Environmental Review Process (Public Law 109-59),” 71 Fed. Reg. 66576 et
seq. November 15, 2006. Joint FHWA and FTA final guidance, “Interim Guidance on MAP-
21 Section 1319 Accelerated Decisionmaking in Environmental Reviews,” dated January
14, 2013, and any applicable Federal directives that may be issued at a later date, except
to the extent that FTA determines otherwise in writing.

Recycled Products

The Recycled Products requirement applies to all contracts for items designated by the
EPA, when the purchaser or contractor procures $10,000 or more of one of these items
during the fiscal year, or has procured $10,000 or more of such items in the previous fiscal
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year, using Federal funds. New requirements for "recovered materials" will become
effective May 1, 1996. These regulations apply to all procurement actions involving items
designated by the EPA, where the procuring agency purchases $10,000 or more of one
of these items in a fiscal year, or when the cost of such items purchased during the
previous fiscal year was $10,000. These requirements extend to all contractors and their
subcontracts at every tier where the value of an EPA designated item exceeds
$10,000.

To the extent possible the contractor agrees to comply with U. S. Environmental Protection
Agency (U.S. EPA), “Comprehensive Procurement Guidelines for Products Containing
Recovered Materials,” 40 CFR Part 247, which implements section 6002 of the Resource
Conservation and Recovery Act (RCRA), as amended, 42 U.S.C. 6962 and 2 C.F.R. part
§ 200.322. The contractor agrees to provide competitive preference for products and
services that conserve natural resources, protect the environment and are energy efficient,
except to the extent that the Federal Government determines otherwise in writing.

These items include, but may not be limited to:

Paper and paper products, excluding building and construction paper grades.

Construction products:

(a) Building insulation products, including the following items:

(1) Loose-fill insulation, including but not limited to cellulose fiber, mineral fibers
(fiberglass and rock wool), vermiculite, and perlite;

(2) Blanket and batt insulation, including but not limited to mineral fibers (fiberglass
and rock wool);

(3) Board (sheathing, roof decking, wall panel) insulation, including but not limited to
structural fiberboard and laminated paperboard products, perlite composite board,
polyurethane, polyisocyanurate, polystyrene, phenolics, and composites; and

(4) Spray-in-place insulation, including but not limited to foam-in- place polyurethane
and polyisocyanurate, and spray-on cellulose.

(b) Structural fiberboard and laminated paperboard products for applications other than
building insulation, including building board, sheathing, shingle backer, sound
deadening board, roof insulating board, insulating wallboard, acoustical and non-
acoustical ceiling tile, acoustical and non-acoustical lay-in panels, floor
underlayments, and roof overlay (coverboard).

(c) Cement and concrete, including concrete products such as pipe and block containing:
(1) Coal fly ash;

(2) Ground granulated blast furnace slag (GGBF);

(3) Cenospheres; or

(4) Silica fume from silicon and ferrosilicon metal production.

(d) Carpet made from polyester fiber made from recovered materials for use in moderate-
wear applications such as single-family housing and similar wear applications.

(e) Floor tiles and patio blocks containing recovered rubber or plastic.

(f) Shower and restroom dividers/partitions containing recovered plastic or steel.

(g) (1) Consolidated latex paint used for covering graffiti; and

(2) Reprocessed latex paint used for interior and exterior architectural applications
such as wallboard, ceilings, and trim; gutter boards; and concrete, stucco, masonry,
wood, and metal surfaces.

(h) Carpet cushion made from bonded polyurethane, jute, synthetic fibers, or rubber
containing recovered materials.

(i) Flowable fill containing coal fly ash and/or ferrous foundry sands.

() Railroad grade crossing surfaces made from cement and concrete containing fly ash,
recovered rubber, recovered steel, recovered wood, or recovered plastic.

(k) Modular threshold ramps containing recovered steel, rubber, or aluminum.

() Nonpressure pipe containing recovered steel, plastic, or cement.

(m) Roofing materials containing recovered steel, aluminum, fiber, rubber, plastic or
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plastic composites, or cement.

Transportation products:

(a) Traffic barricades and traffic cones used in controlling or restricting vehicular traffic.
(b) Parking stops made from concrete or containing recovered plastic or rubber.

(c) Channelizers containing recovered plastic or rubber.

(d) Delineators containing recovered plastic, rubber, or steel.

(e) Flexible delineators containing recovered plastic.

Miscellaneous products:

(a) Pallets containing recovered wood, plastic, or paperboard.

(b) Sorbents containing recovered materials for use in oil and solvent clean-ups and as
animal bedding.

(c) Industrial drums containing recovered steel, plastic, or paper.

(d) Awards and plaques containing recovered glass, wood, paper, or plastic.

(e) Mats containing recovered rubber and/or plastic.

(f) (1) Non-road signs containing recovered plastic or aluminum and road signs
containing recovered aluminum.
(2) Sign supports and posts containing recovered plastic or steel.

(g) Manual-grade strapping containing recovered steel or plastic.

(h) Bike racks containing recovered steel or plastic.

(i) Blasting grit containing recovered steel, coal and metal slag, bottom ash, glass,
plastic, fused alumina oxide, or walnut shells.

Park and recreation products:

(a) Playground surfaces and running tracks containing recovered rubber or plastic.

(b) Plastic fencing containing recovered plastic for use in controlling snow or sand
drifting and as a warning/safety barrier in construction or other applications.

(c) Park benches and picnic tables containing recovered steel, aluminum, plastic, or
concrete.

(d) Playground equipment containing recovered plastic, steel, or aluminum.

Landscaping products:

(a) Hydraulic mulch products containing recovered paper or recovered wood used for
hydroseeding and as an over-spray for straw mulch in landscaping, erosion control,
and soil reclamation.

(b) Compost made from yard trimmings, leaves, grass clippings, and/ or food waste for
use in landscaping, seeding of grass or other plants on roadsides and embankments,
as a nutritious mulch under trees and shrubs, and in erosion control and soil
reclamation.

(c) Garden and soaker hoses containing recovered plastic or rubber.

(d) Lawn and garden edging containing recovered plastic or rubber.

(e) Plastic lumber landscaping timbers and posts containing recovered materials.

Non-paper office products:

(a) Office recycling containers and office waste receptacles.
(b) Plastic desktop accessories.

(c) Toner cartridges.

(d) Plastic-covered binders containing recovered plastic; chipboard and pressboard
binders containing recovered paper; and solid plastic binders containing recovered
plastic.

(e) Plastic trash bags.

(f) Printer ribbons.

(9) Plastic envelopes.

(h) Plastic clipboards containing recovered plastic.

(i) Plastic file folders containing recovered plastic.
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14.

(i) Plastic clip portfolios containing recovered plastic.

(k) Plastic presentation folders containing recovered plastic.

() Office furniture containing recovered steel, aluminum, wood, agricultural fiber, or
plastic.

Cargo Preference - Use of United States-Flag Vessels

46 U.S.C. 55305 and 46 C.F.R. § 381.7 (The Maritime Administration (MARAD)
regulations) impose cargo preference requirements in contracts and subcontracts in which
equipment, materials or commodities may be transported by ocean vessel in carrying out
the project. The Cargo Preference requirements apply to all contracts involved with the
transport of equipment, material, or commodities by ocean vessel. If the Contractor has
knowledge of or anticipates any equipment, materials or commodities that may be shipped
by ocean vessel, the Contractor agrees to the following:

a. to use privately owned United States-Flag commercial vessels to ship at least 50
percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners,
and tankers) involved, whenever shipping any equipment, material, or commodities
pursuant to the underlying contract to the extent such vessels are available at fair and
reasonable rates for United States-Flag commercial vessels;

b. to furnish within 20 working days following the date of loading for shipments originating
within the United States or within 30 working days following the date of loading for
shipments originating outside the United States, a legible copy of a rated, "on-board"
commercial ocean bill-of-lading in English for each shipment of cargo described in the
preceding paragraph to the Division of National Cargo, Office of Market Development,
Maritime Administration, Washington, DC 20590 and to the FTA recipient (through the
contractor in the case of a subcontractor's bill-of-lading.); and

c. to include these requirements in all subcontracts issued pursuant to this contract when
the subcontract may involve the transport of equipment, material, or commodities by
ocean vessel.

Buy America

FTA’s Buy America law and regulations apply to projects that involve the purchase of more
than $150,000 of iron, steel, manufactured goods, or rolling stock to be delivered to the
recipient to be used in an FTA assisted project. The Buy America regulation at 49
C.F.R. § 661.13 requires notification of the Buy America requirements in a Procuring
Agency bid or request for proposal for FTA funded contracts.

The contractor agrees to comply with 49 U.S.C. 5323(j), 49 C.F.R. part 661, and the FAST
Act Section 3011, effective date October 1, 2015, which provide that Federal funds may
not be obligated unless all steel, iron, and manufactured products used in FTA funded
projects are produced in the United States, unless a waiver has been granted by FTA or
the product is subject to a general waiver. General waivers are listed in 49 C.F.R. § 661.7.
Appendix A grants a general public interest waiver from the Buy America requirements
that apply to microprocessors, computers, microcomputers, or software, or other such
devices, which are used solely for the purpose of processing or storing data. This general
waiver does not extend to a product or device which merely contains a microprocessor or
microcomputer and is not used solely for the purpose of processing or storing data.

The bidder or offeror must submit to the Procuring Agency the appropriate Buy America
certification in the bid or offer. Bids or offers that are not accompanied by a completed Buy
America certification will be rejected as nonresponsive.
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The Buy America requirements flow down from FTA to first tier contractors, who are
responsible for ensuring that lower tier contractors and subcontractors are in compliance.

Effective October 1, 2015 small purchases (under the $150,000 threshold) made with
FTA funds, will not be subject to the Buy America requirement. The value of small
purchases should be determined by using the "contract price™ and not "unit price".
This provision of the FAST Act applies to all purchases for capital, operating, or planning
funds.

BIDS OR OFFERS THAT ARE SUBMITTED WITHOUT THE COMPLETED BUY
AMERICA CERTIFICATION MUST BE REJECTED AS NONRESPONSIVE. BIDDERS
ARE ADVISED THAT SUBMISSION OF BOTH CERTIFICATIONS WITH THE BID IS
ALSO CONSIDERED NONRESPONSIVE AND WILL RESULT IN REJECTION OF THE
BID; ONLY ONE CERTIFICATION (either B or C) SHALL BE SUBMITTED. The
certification requirement does not apply to lower tier subcontractors.

15. Fly America

The Fly America requirements apply to the transportation of persons or property, by air,
between a place in the U.S. and a place outside the U.S., or between places outside the
U.S., when the FTA will participate in the costs of such air transportation. First tier
contractors who are responsible for ensuring that lower tier contractors and subcontractors
are in compliance.

a) Definitions. As used in this clause--

¢ ‘“International air transportation” means transportation by air between a place in
the United States and a place outside the United States or between two places
both of which are outside the United States.

¢ “United States” means the 50 States, the District of Columbia, and outlying areas.

o “U.S.-flag air carrier” means an air carrier holding a certificate under 49 U.S.C.
Chapter 411.

b) When Federal funds are used to fund travel, Section 5 of the International Air
Transportation Fair Competitive Practices Act of 1974 (49 U.S.C. 40118) (Fly America
Act) requires contractors, recipients, and others use U.S.-flag air carriers for
U.S. Government-financed international air transportation of personnel (and their
personal effects) or property, to the extent that service by those carriers is available.
It requires the Comptroller General of the United States, in the absence of satisfactory
proof of the necessity for foreign-flag air transportation, to disallow expenditures from
funds, appropriated or otherwise established for the account of the United States, for
international air transportation secured aboard a foreign-flag air carrier if a U.S.-flag
air carrier is available to provide such services.

c) If available, the Contractor, in performing work under this contract, shall use U.S.-flag
carriers for international air transportation of personnel (and their personal effects) or
property.

d) In the event that the Contractor selects a carrier other than a U.S.-flag air carrier for
international air transportation, the Contractor shall include a statement on vouchers
involving such transportation essentially as follows:

Statement of Unavailability of U.S.-Flag Air Carriers

International air transportation of persons (and their personal effects) or property by U.S.-
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flag air carrier was not available or it was necessary to use foreign-flag air carrier service
for the following reasons. See FAR § 47.403. [State reasons]:

e) The Contractor shall include the substance of this clause, including this paragraph
(e), in each subcontract or purchase under this contract that may involve
international air transportation.

16. Debarment, Suspension. Ineligibility, and Voluntary Exclusion

The Contractor shall comply and facilitate compliance with U.S. DOT regulations,
“Nonprocurement Suspension and Debarment,” 2 C.F.R. part 1200, which adopts and
supplements the U.S. Office of Management and Budget (U.S. OMB) “Guidelines to
Agencies on Governmentwide Debarment and Suspension (Nonprocurement),” 2 C.F.R.
part 180, 2 C.F.R. § 200.213, and 2 C.F.R. Part 200 Appendix Il (I). These provisions
apply to each contract at any tier of $25,000 or more, and to each contract at any tier for
a federally required audit (irrespective of the contract amount), and to each contract at any
tier that must be approved by an FTA official irrespective of the contract amount. As such,
the Contractor shall verify that its principals, affiliates, and subcontractors are eligible to
participate in this federally funded contract and are not presently declared by any Federal
department or agency to be:

a) Debarred from participation in any federally assisted Award;

b) Suspended from participation in any federally assisted Award;

c) Proposed for debarment from participation in any federally assisted Award;
d) Declared ineligible to participate in any federally assisted Award;

€) Voluntarily excluded from participation in any federally assisted Award; or
f) Disqualified from participation in ay federally assisted Award.

A contract award (of any tier) in an amount expected to equal or exceed $25,000 or a
contract award at any tier for a federally required audit (irrespective of the contract amount)
must not be made to parties listed on the government-wide exclusions in the System for
Award Management (SAM), at https://www.sam.gov/ in accordance with the OMB
guidelines at 2 C.F.R. part 180 that implement Executive Orders 12549 and 12689. The
Excluded Parties List System in SAM contains the names of parties debarred,
suspended, or otherwise excluded by agencies, as well as parties declared ineligible
under statutory or regulatory authority other than Executive Order 12549.

The bidder or proposer further agrees to include a provision requiring such compliance
in its lower tier covered transactions.

The Procuring Agency will be reviewing all third party contractors under the “System for
Award Management” at https://www.sam.gov/ before entering into any contracts.

If the Procuring Agency or NCDOT suspends, debars, or takes similar action against a
Contractor or subcontractor, the NCDOT will provide immediate written notice to the:
(a) FTA Regional Counsel for the Region in which the NCDOT is located or implements
the Project,
(b) FTA Headquarters Manager that administers the Grant, or
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(c) FTA Chief Counsel, and
(d) NCDOT/Public Transportation Division.

The requisite Debarment and Suspension Certification is included as
ATTACHMENT D (attach additional statement if necessary) and must be executed
for contracts of $25,000 or more and prior to the award of the contract.

17. Termination or Cancellation of Contract

For all contracts in excess of $10,000, the Termination clause extends to all third party
contractors and their contracts at every tier and subrecipients and their subcontracts at
every tier, as referenced in 2 C.F.R. § 200.339 and 2 C.F.R. Part 200, Appendix Il (B).

Termination for Convenience - The Owner may terminate this contract, in whole or in
part, at any time by written notice to the Contractor when it is in the Owner’s best interest.
The Contractor shall be paid its costs, including contract close-out costs, and profit on
work performed up to the time of termination. The Contractor shall promptly submit its
termination claim to the Owner to be paid the Contractor. If the Contractor has any property
in its possession belonging to Owner, the Contractor will account for the same, and
dispose of it in the manner the Owner directs.

Termination for Default (Breach or Cause) - If the Contractor does not deliver services
in accordance with the contract delivery schedule, or if the Contractor fails to perform in
the manner called for in the contract, or if the Contractor fails to comply with any other
provisions of the contract, the Owner may terminate this contract for default. Termination
shall be effected by serving a Notice of Termination on the Contractor setting forth the
manner in which the Contractor is in default. The Contractor will be paid only the contract
price for supplies delivered and accepted, or services performed in accordance with the
manner of performance set forth in the contract.

If it is later determined by the Owner that the Contractor had an excusable reason for not
performing, such as a strike, fire, or flood, events which are not the fault of or are beyond
the control of the Contractor, the Owner, after setting up a new delivery of performance
schedule, may allow the Contractor to continue work, or treat the termination as a
Termination for Convenience.

Opportunity to Cure - The Owner, in its sole discretion may, in the case of a termination
for breach or default, allow the Contractor [an appropriately short period of time] in which
to cure the defect. In such case, the Notice of Termination will state the time period in
which cure is permitted and other appropriate conditions. If Contractor fails to remedy to
Owner's satisfaction the breach or default of any of the terms, covenants, or conditions of
this Contract within [10 days] after receipt by Contractor of written notice from Owner
setting forth the nature of said breach or default, Owner shall have the right to terminate
the contract without any further obligation to Contractor. Any such termination for default
shall not in any way operate to preclude Owner from also pursuing all available remedies
against Contractor and its sureties for said breach or default.

Waiver of Remedies for any Breach - In the event that Owner elects to waive its
remedies for any breach by Contractor of any covenant, term or condition of this contract,
such waiver by Owner shall not limit Owner’s remedies for any succeeding breach of that
or of any other covenant, term, or condition of this contract.

Termination for Default (Construction) - If the Contractor refuses or fails to prosecute
the work or any separable part, with the diligence that will ensure its completion within the
time specified in this contract or any extension or fails to complete the work within this
time, or if the Contractor fails to comply with any other provision of this contract, the Owner
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may terminate this contract for default. The Owner shall terminate by delivering to the
Contractor a Notice of Termination specifying the nature of the default. In this event, the
Owner may take over the work and compete it by contract or otherwise, and may take
possession of and use any materials, appliances, and plant on the work site necessary for
completing the work. The Contractor and its sureties shall be liable for any damage to the
Owner resulting from the Contractor's refusal or failure to complete the work within
specified time, whether or not the Contractor's right to proceed with the work is terminated.
This liability includes any increased costs incurred by the Owner in completing the work.

The Contractor's right to proceed shall not be terminated nor shall the Contractor be
charged with damages under this clause if:

1. The delay in completing the work arises from unforeseeable causes beyond the
control and without the fault or negligence of the Contractor. Examples of such
causes include: acts of God, acts of Owner, acts of another contractor in the
performance of a contract with Owner, epidemics, quarantine restrictions, strikes,
freight embargoes; and

2. The Contractor, within [10] days from the beginning of any delay, notifies Owner in
writing of the causes of delay. If, in the judgment of Owner, the delay is excusable,
the time for completing the work shall be extended. The judgment of Owner shall
be final and conclusive for the parties, but subject to appeal under the Disputes
clause(s) of this contract.

If, after termination of the Contractor's right to proceed, it is determined that the Contractor
was not in default, or that the delay was excusable, the rights and obligations of the parties
will be the same as if the termination had been issued for the convenience of the Owner.

18. Violation and Breach of Contract, Rights and Remedies

All contracts in excess of $150,000 shall contain administrative, contractual, or legal
remedies in instances where contractors violate or breach contract terms, and provide for
such sanctions and penalties as appropriate as provided in 2 C.F.R. § 200.326 and 2
C.F.R. part 200, Appendix Il (A). The Violations and Breach of Contracts clause flow down
to all third party contractors and their contracts at every tier.

Rights and Remedies of the Owner - The Owner shall have the following rights in the
event that the Owner deems the Contractor guilty of a breach of any term under the
Contract.

1. The right to take over and complete the work or any part thereof as agency forand
at the expense of the Contractor, either directly or through other contractors;

2. The right to cancel this Contract as to any or all of the work yet to be performed;

3. The right to specific performance, an injunction or any other appropriate equitable
remedy; and
4. The right to money damages.

For purposes of this Contract, breach shall include the Contractor and any subsequent
named subcontractor.

Rights and Remedies of the Contractor - Inasmuch as the Contractor can be adequately
compensated by money damages for any breach of this Contract, which may be
committed by the Owner, the Contractor expressly agrees that no default, act or omission
of the Owner shall constitute a material breach of this Contract, entitling Contractor to
cancel or rescind the Contract (unless the Owner directs Contractor to do so) or to
suspend or abandon performance.

Remedies - Substantial failure of the Contractor to complete the Project in accordance
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with the terms of this Agreement will be a default of this Agreement. In the event of a
default, the Owner will have all remedies in law and equity, including the right to specific
performance, without further assistance, and the rights to termination or suspension as
provided herein. The Contractor recognizes that in the event of a breach of this Agreement
by the Contractor before the Owner takes action contemplated herein, the Owner will
provide the Contractor with sixty (60) days written notice that the Owner considers that
such a breach has occurred and will provide the Contractor a reasonable period of time to
respond and to take necessary corrective action.

If there is credible evidence that a Third Party Participant (Contractor) has submitted a
false claim under the False Claims Act, 31 U.S.C. § 3729 et seq., or has committed a
criminal or civil violation of law pertaining to fraud, conflict of interest, bribery, gratuity, or
similar misconduct involving Federal funding, notification of FTA is required.

If a legal matter as described above emerges, the Owner must promptly notify the NCDOT,
which in turn will notify the U.S. DOT Inspector General, in addition to the FTA Chief
Counsel or FTA Regional Counsel for the Region in which the Project is located.

Resolution of Disputes

All contracts in excess of $150,000 shall contain contractual dispute and remedies as
appropriate as provided in 2 C.F.R. § 200.326 and 2 C.F.R. part 200, Appendix Il (A).
The Violations and Breach of Contracts clause flow down to all third party contractors
and their contracts at every tier.

Disputes - Disputes arising in the performance of this Contract which are not resolved by
agreement of the parties shall be decided in writing by the authorized representative of the
Owner. This decision shall be final and conclusive unless within ten (10) days from the date
of receipt of its copy, the Contractor mails or otherwise furnishes a written appeal to the
authorized representative of the Owner. In connection with any such appeal, the Contractor
shall be afforded an opportunity to be heard and to offer evidence in support of its position.
The decision of the authorized representative of the Owner shall be binding upon the
Contractor and the Contractor shall abide be the decision.

Alternative Dispute Resolution — The Owner and the Contractor intend to resolve all
disputes under this Agreement to the best of their abilities in an informal manner. To
accomplish this end, the parties will use an Alternative Dispute Resolution process to
resolve disputes in a manner designed to avoid litigation. In general, the parties
contemplate that the Alternative Dispute Resolution process will include, at a minimum,
an attempt to resolve disputes through communications between their staffs, and, if
resolution is not reached at that level, a procedure for review and action on such disputes
by appropriate management level officials within the Owner and the Contractor’s
organization.

In the event that a resolution of the dispute is not mutually agreed upon, the parties can
agree to mediate the dispute or proceed with litigation. Notwithstanding any provision of
this section, or any other provision of this Contract, it is expressly agreed and understood
that any court proceeding arising out of a dispute under the Contract shall be heard by a
Court de novo and the court shall not be limited in such proceeding to the issue of whether
the Authority acted in an arbitrary, capricious or grossly erroneous manner.

Pending final settlement of any dispute, the parties shall proceed diligently with the

performance of the Contract, and in accordance with the Owner’s direction or decisions
made thereof.
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Performance during Dispute - Unless otherwise directed by the Owner, the Contractor
shall continue performance under this Contract while matters in dispute are being
resolved.

Claims for Damages - Should either party to the Contract suffer injury or damage to person
or property because of any act or omission of the party or of any of his employees, agents
or others for whose acts he is legally liable, a claim for damages therefor shall be made in
writing to such other party within a reasonable time after the first observance of such injury
of damage.

Remedies - Unless this contract provides otherwise, all claims, counterclaims, disputes
and other matters in question between the Owner and the Contractor arising out of or
relating to this agreement or its breach will be decided by arbitration if the parties mutually
agree, or in a court of competent jurisdiction within the State in which the Owner is located.

Rights and Remedies - The duties and obligations imposed by the Contract Documents
and the rights and remedies available thereunder shall be in addition to and not a limitation
of any duties, obligations, rights and remedies otherwise imposed or available by law. No
action or failure to act by the Owner, Architect or

Contractor shall constitute a waiver of any right or duty afforded any of them under the
Contract, nor shall any such action or failure to act constitute an approval of or
acquiescence in any breach thereunder, except as may be specifically agreed in writing.

20. Protest Procedures

To ensure that protests are received and processed effectively the Owner shall provide
written bid protest procedures upon request. In all instances information regarding the
protest shall be disclosed to the N.C. Department of Transportation (NCDOT). All protest
requests and decisions must be in writing. A protester must exhaust all administrative
remedies with the Owner before pursuing remedies through the NCDOT. Reviews of
protests by the NCDOT will be limited to the Owner’s failure to have or follow its protest
procedures, or its failure to review a complaint or protest. An appeal to the NCDOT must
be received by the Department within three (3) working days of the date the protester knew
or should have known of the violation. The protester must deliver its appeal to the FTA
Regional Administrator for the region administering its project or the FTA Associate
Administrator for the program office administering its project within five (5) working days
of the date when the protester has received actual or constructive notice of NCDOT’s final
decision. Likewise, the protester must provide its appeal to the FTA Regional
Administrator for the region administering its project or the FTA Associate Administrator
for the program office administering its project within five (5) working days of the date
when the protester has identified other grounds for appeal to FTA. For example, other
grounds for appeal include the recipient’s failure to have or failure to comply with its protest
procedures or failure to review the protest.

Violations of Federal law or regulation will be handled by the complaint process stated
within that law or regulation. Violations of State or local law or regulations will be under
the jurisdiction of State or local authorities.

21. No Federal Government Obligations to Third Parties

The No Obligation clause extends to all third party contractors and their contracts at every
tier.

The Owner and Contractor acknowledge and agree that, notwithstanding any concurrence
by the Federal Government in or approval of the solicitation or award of the underlying
contract, absent the express written consent by the Federal Government, the Federal
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Government is not a party to this contract and shall not be subject to any obligations or
liabilities to the Owner, Contractor, or any other party (whether or not a party to that
contract) pertaining to any matter resulting from the underlying contract.

The Contractor agrees to include the above clause in each subcontract financed in whole
or in part with Federal assistance provided by FTA. It is further agreed that the clause shall
not be modified, except to identify the subcontractor who will be subject to its provisions.

22. Davis-Bacon Act

The Procuring Agency will ensure that each third party contractor complies with all federal
laws, regulations, and requirements, including:

a. Federal transit laws, specifically 49 U.S.C. § 5333(a), (FTA’s “Davis-Bacon
Related Act”);

b. The Davis-Bacon Act, 40 U.S.C. §§ 3141 — 3144, 3146, and 3147 and as
referenced in 2 CFR part 200 Appendix Il (D);

c. U.S. DOL regulations, “Labor Standards Provisions Applicable to Contracts
Covering Federally Financed and Assisted Construction (also Labor Standards
Provisions Applicable to Non-construction Contracts Subject to the Contract Work
Hours and Safety Standards Act),” 29 C.F.R. part 5.

Section 1 of the Copeland “Anti-Kickback” Act, as amended, 18 U.S.C. §874;

Section 2 of the Copeland “Anti-Kickback” Act, as amended, 40 U.S.C. § 3145;

f. U.S. DOL regulations, “Contractors and Subcontractors on Public Building or
Public Work Financed in Whole or in part by Loans or Grants from the United
States,” 29 C.F.R. part 3.

These requirements extend to all third party contractors and their contracts at every tier
and their subcontracts at every tier. The Davis-Bacon Act and the Copeland “Anti-
Kickback” Act apply to all prime construction, alteration or repair (including painting and
decorating) contracts in excess of $2,000.

The Procuring Agency must place a copy of the current prevailing wage determination
issued by the Department of Labor in each solicitation. The decision to award a contract
or subcontract must be conditioned upon the acceptance of the wage determination. In
addition, the Procuring Agency can draw on the following language for inclusion in their
federally funded procurements.

For all prime construction, alteration or repair contracts in excess of $2,000 awarded by
FTA, the Contractor shall comply with the Davis-Bacon Act and the Copeland “Anti-
Kickback” Act. Under 49 U.S.C. § 5333(a), prevailing wage protections apply to laborers
and mechanics employed on FTA assisted construction, alteration, or repair projects. The
Contractor will comply with the Davis-Bacon Act, 40 U.S.C. §§ 3141-3144, and 3146-3148
as supplemented by DOL regulations at 29 C.F.R. part 5, “Labor Standards Provisions
Applicable to Contracts Governing Federally Financed and Assisted Construction.” In
accordance with the statute, the Contractor shall pay wages to laborers and mechanics at
a rate not less than the prevailing wages specified in a wage determination made by the
Secretary of Labor. In addition, the Contractor agrees to pay wages not less than once a
week. The Contractor shall also comply with the Copeland “Anti-Kickback” Act (40 U.S.C.
§ 3145), as supplemented by DOL regulations at 29

C.F.R. part 3, “Contractors and Subcontractors on Public Building or Public Work Financed
in Whole or in part by Loans or Grants from the United States.” The Contractor is prohibited
from inducing, by any means, any person employed in the construction, completion, or
repair of public work, to give up any part of the compensation to which he or she is
otherwise entitled.
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The Davis Bacon Wages for the construction project are included with specifications and
Attachment G, Owners Certification of Compliance with Davis-Bacon Provisions must be
executed for bid to be awarded. (See Attachment G)

23. Contract Work Hours and Safety Standards

For all contracts in excess of $100,000 that involve the employment of mechanics or
laborers, the Contractor shall comply with the Contract Work Hours and Safety Standards
Act (40 U.S.C. §§ 3701-3708), as supplemented by the DOL regulations at 29

C.F.R. part 5. Under 40 U.S.C. § 3702 of the Act and as referenced in 2 CFR part 200
Appendix Il (E), the Contractor shall compute the wages of every mechanic and laborer,
including watchmen and guards, on the basis of a standard work week of 40 hours. Work
in excess of the standard work week is permissible provided that the worker is
compensated at a rate of not less than one and a half times the basic rate of pay for all
hours worked in excess of 40 hours in the work week. The requirements of 40 U.S.C. §
3704 are applicable to construction work and provide that no laborer or mechanic be
required to work in surroundings or under working conditions which are unsanitary,
hazardous or dangerous. These requirements do not apply to the purchase of supplies or
materials or articles ordinarily available on the open market, or to contracts for
transportation or transmission of intelligence.

In the event of any violation of the clause set forth herein, the Contractor and any
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, the
Contractor and subcontractor shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such District or to such territory),
for liquidated damages. Such liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and guards, employed in violation of
this clause in the sum of $10 for each calendar day on which such individual was required
or permitted to work in excess of the standard workweek of forty hours without payment
of the overtime wages required by this clause.

The FTA shall upon its own action or upon written request of an authorized representative
of the Department of Labor withhold or cause to be withheld, from any moneys payable
on account of work performed by the Contractor or subcontractor under any such contract
or any other Federal contract with the same prime Contractor, or any other federally-
assisted contract subject to the Contract Work Hours and Safety Standards Act, which is
held by the same prime Contractor, such sums as may be determined to be necessary to
satisfy any liabilities of such Contractor or subcontractor for unpaid wages and liquidated
damages as provided in this section.

The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in
this section and also a clause requiring the subcontractors to include these clauses in any
lower tier subcontracts. The prime Contractor shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in this agreement.

24. Project Labor Agreements (formerly Neutrality in Labor Relations

As a condition of contract award, the Owner may require a third party contractor or
subcontractor to have an affiliation with a labor organization such as a project labor
agreement, consistent with Executive Order No. 13502, “Use of Project Labor Agreements
[PLA] for Federal Construction Projects,” February 6, 2009, 41 U.S.C. ch. 39, Refs &
Annos., except as the Federal Government determines otherwise in writing.

25. Geographic Preference

Procurements shall be conducted in a manner that prohibits the use of statutorily or
administratively imposed in-State or local geographical preferences in evaluation or award
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26.

27.

28.

of bids or proposals, except where applicable Federal statutes expressly mandate or
encourage geographic preference. This does not preempt State licensing laws.

No Federal Government Obligations to Third Parties

The No Obligation clause extends to all third party contractors and their contracts at every
tier.

The Owner and Contractor acknowledge and agree that, notwithstanding any concurrence
by the Federal Government in or approval of the solicitation or award of the underlying
contract, absent the express written consent by the Federal Government, the Federal
Government is not a party to this contract and shall not be subject to any obligations or
liabilities to the Owner, Contractor, or any other party (whether or not a party to that
contract) pertaining to any matter resulting from the underlying contract.

The Contractor agrees to include the above clause in each subcontract financed in whole
or in part with Federal assistance provided by FTA. It is further agreed that the clause shall
not be modified, except to identify the subcontractor who will be subject to its provisions.

Program Fraud and False or Fraudulent Statements or Claims and Related Acts

The Program Fraud clause requirements extend to all third party contractors and their
sub-contracts at every tier.

(1) The Contractor acknowledges that the provisions of the Program Fraud Civil
Remedies Act of 1986, as amended, 31 U.S.C. §3801 et seq. and U.S. DOT
regulations, "Program Fraud Civil Remedies," 49 C.F.R. Part 31, apply to its
activities in connection with this Project. Upon execution of the underlying contract, the
Contractor certifies or affirms the truthfulness and accuracy of any statement it has made,
it makes, it may make, or causes to be made, pertaining to the underlying contract or the
FTA assisted project for which this contract work is being performed. In addition to other
penalties that may apply, the Contractor also acknowledges that if it makes, or causes to
be made, a false, fictitious, or fraudulent claim, statement, submission, or certification the
Federal Government reserves the right to impose the penalties of the Program Fraud Civil
Remedies Act of 1986, as amended, on the Contractor to the extent the Federal
Government deems appropriate.

(2) The Contractor also acknowledges that if it makes a false, fictitious, or
fraudulent claim, statement, submission, or certification to the Federal Government
under a contract connected with a project that is financed in whole or in part with
Federal assistance originally awarded by FTA under the authority of 49 U.S.C.
chapter 53, the Government reserves the right to impose the penalties of 18
U.S.C. § 1001 and 49 U.S.C. § 5323(]) on the Contractor, to the extent the Federal
Government deems appropriate.

(3) The Contractor agrees to include the above two clauses in each subcontract
financed in whole or in part with Federal assistance provided by FTA. It is further
agreed that the clauses shall not be modified, except to identify the subcontractor
who will be subject to the provisions.

Exclusionary or Discriminatory Specifications or Requirements

The Contractor agrees that it will comply with the requirements of 49 U.S.C. Sect. 5325(h)
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by refraining from using any funds derived from FTA in performance of this Contract to
support sub-contracts using exclusionary or discriminatory specifications or requirements.

29. Access to Records and Reports and Record Retention

The record keeping and access requirements extend to all third party contractors and their
contracts at every tier. Under 49 U.S.C. § 5325(g) and 2 C.F.R. § 200.336, FTA has the
right to examine and inspect all records, documents, and papers, including contracts,
related to any FTA project financed with Federal assistance authorized by 49 U.S.C.
Chapter 53.

a. Record Retention. The Contractor will retain, and will require its subcontractors of
all tiers to retain, complete and readily accessible records related in whole or in part to
the contract, including, but not limited to, data, documents, reports, statistics, sub-
agreements, leases, subcontracts, arrangements, other third party agreements of any
type, and supporting materials related to those records.

b. Retention Period. The Contractor agrees to comply with the record retention
requirements in accordance with 2 C.F.R. § 200.333. The Contractor shall maintain all
books, records, accounts and reports required under this Contract for a period of at
not less than three (3) years after the date of termination or expiration of this Contract,
except in the event of litigation or settlement of claims arising from the performance of
this Contract, in which case records shall be maintained until the disposition of all such
litigation, appeals, claims or exceptions related thereto.

c. Access to Records. The Contractor agrees to provide sufficient access to FTA and
its contractors to inspect and audit records and information related to performance of
this contract as reasonably may be required.

d. Access to the Sites of Performance. The Contractor agrees to permit FTA and its
contractors access to the sites of performance under this contract as reasonably may
be required.

The Contractor agrees to permit, and require its subcontractors to permit, the U.S.
Secretary of Transportation, and the Comptroller General of the United States, and, to the
extent appropriate, the State, or their authorized representatives, upon their request to
inspect all Project work, materials, payrolls, invoices, and other data, and to audit the
books, records, and accounts of the Contractor and its subcontractors pertaining to the
Project, as required by 49 U.S.C. § 5325(g) and 2 C.F.R. § 200.336.

Contractor also agrees, pursuant to 49 C.F.R. 633.17 to provide the FTA Administrator or
his authorized representatives including any PMO Contractor access to Contractor’s
records and construction sites pertaining to a major capital project, defined at 49 U.S. D.
5302(a)1, which is receiving federal financial assistance through the programs described
at 49 U.S.C. 5303, 5307, 5309, 5339, 5310, 5311, 5316, or 5317.

The Contractor agrees to permit any of the foregoing parties to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reasonably needed.

The State of North Carolina, Office of the State Auditor, now requires that all records now
be retained for a period of five (5) years after that date of termination or expiration of this
contract, except in the event of litigation or settlement of claims arising from the
performance of this contract, in which case Contractor agrees to maintain same until the
Purchaser, the FTA Administrator, the Comptroller General, or any of their duly authorized
representatives have disposed of all such litigation, appeals, claims or exceptions related
thereto.
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30.

31.

32.

33.

34.

Metric System

To the extent required by U.S. DOT or FTA, the Contractor agrees to use the metric
system of measurement in its Contract activities as may be required by 49 U.S.C. Sect.
205a et seq.; Executive Order No. 12770, "Metric Usage in Federal Government
Programs," 15 U.S.C. Sect. 205a; and other regulations, guidelines and policies issued by
U.S. DOT or FTA. To the extent practicable and feasible, the Contractor agrees to accept
products and services with dimensions expressed in the metric system of measurement.

Seismic Safety

The contractor agrees that any new building or addition to an existing building will be
designed and constructed in accordance with the Earthquake Hazards Reduction Act of
1977, as amended, 42 U.S.C. § 7701 et seq., and the U.S. DOT regulations, “Seismic
Safety”, 49 C.F.R. Part 41, specifically, 49 C.F.R. § 41.117. The contractor also agrees to
certify to the extent required by the regulation to ensure that all work performed under this
contract including work performed by a subcontractor is in compliance with the standards
required by the Seismic Safety Regulations and that the certification of compliance issued
on the project and will facilitate and follow Executive Order No. 12699, “Seismic Safety of
Federal and Federally-Assisted or Regulated New Building Construction,” 42 U.S.C. §
7704 note, except as the Federal Government determines otherwise in writing.

Supervision of Construction

Competent and adequate engineering supervision will be maintained at the construction
site of the Project to ensure that the completed work conforms to the approved plans and
specifications.

Liguidated Damages

Liquidated damages are a specific sum (or a sum readily determinable) of money
stipulated by the contracting parties as the amount to be recovered for each day of delay
in delivery of the product; typically, the actual damage amount is unknown or difficult to
estimate and is liquidated by the mutual agreement to the rate.

Any liquidated damages recovered shall be credited to the Project account involved unless
the Federal Government permits otherwise.

Bonding Requirements

Bonds are required for all construction or facility improvement contracts and subcontracts
exceeding the simplified acquisition threshold ($150,000). Contractors and subcontractors
agree to comply with the bid guarantee, performance, and payment bonding provisions of
2 C.F.R. §200.325 and 31 C.F.R. part 223, as applicable and with any guidance FTA may
issue. FTA may accept the bonding policy and requirements of the State of North Carolina
provided that the federal interest is adequately protected. The following minimum
requirements for construction contracts apply:

a. A bid guarantee from each bidder equivalent to five percent of the bid price. The
“bid guarantee” must consist of a firm commitment such as a bid bond, certified
check, or other negotiable instrument accompanying a bid as assurance that the
bidder will, upon acceptance of the bid, execute such contractual documents as
may be required within the time specified.

b. A performance bond on the part of the contractor for 100 percent of the contract
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price. A “performance bond” is one executed in connection with a contract to
secure fulfillment of all the contractor's obligations under such contract.

c. A payment bond on the part of the contractor for 100 percent of the contract price.
A “payment bond” is one executed in connection with a contract to assure payment
as required by law of all persons supplying labor and material in the execution of
the work provided for in the contract.

These requirements extend to all contractors and their subcontracts at every tier that
exceed the simplified acquisition threshold.

Bid Guarantee

Bidders shall furnish a bid guaranty in the form of a bid bond, or certified treasurer’s or
cashier’s check issued by a responsible bank or trust company, made payable to the
OWNER. The amount of such guaranty shall be equal to 5% of the total bid price.

In submitting this bid, it is understood and agreed by bidder that the OWNER reserves the
right to reject any and all bids, or part of any bid, and it is agreed that the Bid may not be
withdrawn for a period of [90] days subsequent to the opening of bids, without the written
consent of OWNER.

It is also understood and agreed that if the undersigned bidder should withdraw any part
or all of his bid within [90] days after the bid opening without the written consent of the
OWNER, or refuse or be unable to enter into this Contract as provided above, or refuse
or be unable to furnish adequate and acceptable Performance and Payment Bonds, or
refuse or be unable to furnish adequate and acceptable insurance, as provided above, it
shall forfeit its bid guaranty to the extent OWNER’S damages occasioned by such
withdrawal, or refusal, or inability to enter into an agreement, or provide adequate security
thereof.

This deposit shall be retained if the successful bidder fails to execute the contract within
10 days after the award or fails to give satisfactory surety as required herein. N.C.G.S.
143-129(b)

It is further understood and agreed that to the extent the defaulting bidder's bid guaranty
shall prove inadequate to fully recompense the OWNER for the damages occasioned by
default, then the undersigned bidder agrees to indemnify the OWNER and pay over to the
OWNER the difference between the bid guarantee and the OWNER'’S total damages so
as to make the OWNER whole.

The undersigned understands that any material alteration of any of the above or any of
the material contained herein, other than that requested will render the bid unresponsive.

Performance Guarantee

A Performance Guarantee in the amount of 100% of the Contract value is required by the
OWNER to ensure faithful performance of the Contract. Either a Performance Bond or an
Irrevocable Stand-By Letter of Credit shall be provided by the Contractor and shall remain
in full force for the term of the Agreement. The successful Bidder shall certify that it will
provide the requisite Performance Guarantee to the OWNER within ten (10) business days
from Contract execution. The OWNER requires all Performance Bonds to be provided by
a fully qualified surety company acceptable to the OWNER and listed as a company
currently authorized as stated in 31 C.F.R. Part 22 as possessing a Certificate of Authority
as described hereunder. OWNER may require additional performance bond protection
when the contract price is increased. The increase in protection shall generally equal 100
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percent of the increase in contract price. The OWNER may secure additional protection
by directing the Contractor to increase the amount of the existing bond or to obtain an
additional bond.

Payment Bonds

Contractors generally must obtain a standard payment bond. A payment bond is obtained
to ensure that the contractor will pay all subcontractors/ suppliers providing labor and
material for the term of the project as required by law. FTA has determined that payment
bonds in the following amounts are adequate to protect FTA’s interest and will accept the
N.C.G.S. state bonding policy that requires the following minimums:

¢ In North Carolina when the total amount of construction contracts awarded for any
one project exceeds three hundred thousand dollars ($300,000), a payment
bond is required by the contracting body (Owner) from any Contractor or
Construction Manager at Risk (CMAR) with any contract more than fifty thousand
dollars ($50,000);

o A payment bond in the amount of one hundred percent (100%) of the
construction contract amount, conditioned upon the prompt payment for all
labor or materials for which a contractor or subcontractor is liable. The
payment bond shall be solely for the protection of the persons furnishing
materials or performing labor for which a contractor, subcontractor, or
construction manager at risk is liable.

35. State and Local Disclaimer

The uses of many of the suggested clauses are not governed by Federal law, but are
significantly affected by State law. The language of the suggested clauses may need to
be modified depending on state law, and that before the suggested clauses are used in
the grantees procurement documents, the grantees should consult with their local
attorney.

36. Incorporation of Federal Transit Administration (FTA) Terms

The preceding provisions include, in part, certain Standard Terms and Conditions
required by USDOT, whether or not expressly set forth in the preceding contract
provisions. In order to comply with the requirements of 49 U.S.C. chapter 53 and other
applicable federal laws, regulations, and requirements in effect now or later that affect its
third party procurements, all contractual provisions required by USDOT, as set forth in
FTA Circular 4220.1F, dated November 1, 2008, the current Master Agreement, and 2
C.F.R 200 are hereby incorporated by reference. Anything to the contrary herein
notwithstanding, all FTA mandated terms shall be deemed to control in the event of a
conflict with other provisions contained in this Agreement.

The Contractor shall not perform any act, fail to perform any act, or refuse to comply with
any requests which would cause the Procuring Agency to be in violation of the FTA
terms and conditions.

37. Hold Harmless

Except as prohibited or otherwise limited by State law, the Contractor agrees to indemnify,

save, and hold harmless the Owner of this Contract and its officers, agents, and

employees acting within the scope of their official duties against any liability, including all

claims, losses, costs and expenses accruing or resulting to any other person, firm, or
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corporation furnishing or supplying work, services, materials, or supplies in connection
with the performance of this contract, and from any and all claims and losses accruing or
resulting to any person, firm, or corporation that may be injured or damaged by the
contractor or subcontractor in the performance of this contract and that are attributable to
the negligence or intentionally tortuous acts of the contractor.

The Contractor represents and warrants that it shall make no claim of any kind or nature
against the Owner or its agents who are involved in the delivery or processing of
contractor goods to the Owner. The representation and warranty in the preceding
sentence shall survive the termination or expiration of this contract.

38. Safe Operation of Motor Vehicles

The Safe Operation of Motor Vehicles requirements flow down to all third party contractors
at every tier. In compliance with Federal Executive Order No. 13043, April 16, 1997, 23 U.
S. C. § 402 (Increasing Seat Belt Use) and Executive Order No. 13513 Reducing Text
Messaging While Driving,” October 1, 2009, 23 U.S.C. Section 402 note, and DOT Order
3902.10, “Text Messaging While Driving,” December 30, 2009,

Seat Belt Use - The Contractor is encouraged to adopt and promote on-the-job seat belt
use policies and programs for its employees and other personnel that operate company-
owned, rented, or personally-operated vehicles. The terms “company-owned” and
“‘company-leased” refer to vehicles owned or leased either by the Contractor or Owner.

Distracted Driving -The Contractor agrees to adopt and enforce workplace safety
policies to decrease crashes caused by distracted drivers, including policies to ban text
messaging while using an electronic device supplied by an employer, and driving a
vehicle the driver owns or rents, a vehicle Contactor owns, leases, or rents, or a
privately-owned vehicle when on official business in connection with the work performed
under this agreement.

39. National Intelligent Transportation Systems Architecture and Standards (applicable
to ITS projects)

To the extent applicable, the Contractor agrees to conform to the National Intelligent
Transportation Systems (ITS) Architecture and Standards requirements of 23 U.S.C. §
517(d), unless it obtains an exemption from those requirements, and follow FTA Notice,
“FTA National ITS Architecture Policy on Transit Projects,” 66 Fed. Reg. 1455, January 8,
2001 and all other federal guidance.

40. North Carolina State Ethic’s Requirement

Pursuant to Executive Order # 24, this section should be included in the terms and
conditions of all contracts let by the Governor’s Cabinet Agencies and the Office of the
Governor:

1) “By Executive Order 24 and N.C. G.S.§ 133-32, it is unlawful for any vendor or
contractor ( i.e. architect, bidder, contractor, construction manager, design
professional, engineer, landlord, offeror, seller, subcontractor, supplier, or vendor),
to make gifts or to give favors to any State employee of the Governor's Cabinet
Agencies (i.e., Administration, Commerce, Correction, Crime Control and Public
Safety, Cultural Resources, Environment and Natural Resources, Health and
Human Services, Juvenile Justice and Delinquency Prevention, Revenue,
Transportation, and the Office of the Governor). This prohibition covers those
vendors and contractors who:
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41.

42,

43.

(1) have a contract with a governmental agency; or
(2) have performed under such a contract within the past year; or
(3) anticipate bidding on such a contract in the future.

For additional information regarding the specific requirements and exemptions, vendors
and contractors are encouraged to review Executive Order 24 and G.S. Sec. 133-32.

Executive Order 24 also encouraged and invited other State Agencies to implement the
requirements and prohibitions of the Executive Order to their agencies. Vendors and
contractors should contact other State Agencies to determine if those agencies have
adopted Executive Order 24.”

To be added near the signature portion of all contracts let by the Governor's Cabinet
Agencies and the Office of the Governor:

“N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any
State Employee of any gift from anyone with a contract with the State, or from any person
seeking to do business with the State. By execution of any response in this procurement,
you attest, for your entire organization and its employees or agents, that you are not aware
that any such gift has been offered, accepted, or promised by any employees of your
organization.”

Sensitive Security Information

Each third party contractor must protect, and take measures to ensure that its
subcontractors at each tier protect, “sensitive security information” made available during
the administration of a third party contract or subcontract to ensure compliance with “The
Homeland Security Act”, as amended, specifically 49 U.S.C. Section 40119(b), The
Aviation and Transportation Security Act, as amended, 49 U.S.C. § 114(r), U.S. DOT
regulations, “Protection of Sensitive Security Information,” 49 C.F.R. part 15, and U.S.
Department of Homeland Security, Transportation Security Administration regulations,
“Protection of Sensitive Security Information,” 49 C.F.R. part 1520.

Veterans Preference

As provided in 49 U.S.C. § 5325(k) to the extent practicable, the Procuring Agency
agrees and assures that it:

(1) Will give a hiring preference to veterans as defined by as defined in 5 U.S.C. §
2108, who have the skills and abilities required to perform construction work
required under a third party contract in connection with a Capital Project
supported with federal assistance appropriated or made available for 49
U.S.C. chapter 53, and

(2) Will not require an employer to give a preference to any veteran over any equally
qualified applicant who is a member of any racial or ethnic minority, female, an
individual with a disability, or a former employee.

NC E-Verify Requirements

To ensure compliance with the E-Verify requirements of the General Statutes of North
Carolina, all contractors, including any subcontractors employed by the contractor(s), by
submitting a bid, proposal or any other response, or by providing any material,
equipment, supplies, services, etc., attest and affirm that they are aware and in full
compliance with Article 2 of Chapter 64, (NCGS64-26(a)) relating to the E-Verify
requirements by executing and submitting the E-verify Affidavit included in this Invitation
for Bids as Attachment E. (Form required on all construction projects.)
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44,

45.

Iran Divestment Act

N.C.G.S. 147-86.59 requires that all bids or contracts or renewals with the State of North
Carolina, North Carolina local governments, or any other political subdivision of the State
of North Carolina have a certification that the contractor is not on the Final Divestment List
as created by the NC State Treasurer pursuant to N.C.G.S. § 147-86.58. In compliance
with the requirements of the Iran Divestment Act 2015 and N.C.G.S. § 147-

86.55 and 147-86.59, the Contractor shall not utilize the performance of the contract any
subcontractor that is identified on the Final Divestment List.

The State Treasurer's Final Divestment List can be found on the State Treasurer’s
website: www.nctreasurer.com/lran and will be updated every 180 days. Effective
February 26, 2016. (See Attachment F — Must be completed with all contracts over $1,000)

Flow Down

Notice to FTA and U.S. DOT Inspector General of information related to fraud, waste, abuse, or
other legal matters. This applies to all contracts at all tiers expected to equal or exceed $25,000.
Recipient must require a prime contractor to “flow down” the requirement to subcontractors.

Notification to FTA; Flow Down Requirement. If a current or prospective legal matter that may
affect the Federal Government emerges, the Recipient must promptly notify the FTA Chief
Counsel and FTA Regional Counsel for the Region in which the Recipient is located. The
Recipient must include a similar notification requirement in its Third-Party Agreements and must
require each Third Party Participant to include an equivalent provision in its sub agreements at
every tier, for any agreement that is a “covered transaction” according to 2 C.F.R. §§ 180.220
and 1200.220.

(1) The types of legal matters that require notification include, but are not limited to, a major
dispute, breach, default, litigation, or naming the Federal Government as a party to litigation or
a legal disagreement in any forum for any reason.

(2) Matters that may affect the Federal Government include, but are not limited to, the Federal
Government’s interests in the Award, the accompanying Underlying Agreement, and any
Amendments thereto, or the Federal Government’s administration or enforcement of federal
laws, regulations, and requirements.

(3) Additional Notice to U.S. DOT Inspector General. The Recipient must promptly notify the
U.S. DOT Inspector General in addition to the FTA Chief Counsel or Regional Counsel for the
Region in which the Recipient is 95 located, if the Recipient has knowledge of potential fraud,
waste, or abuse occurring on a Project receiving assistance from FTA. The notification provision
applies if a person has or may have submitted a false claim under the False Claims Act, 31
U.S.C. § 3729, et seq., or has or may have committed a criminal or civil violation of law pertaining
to such matters as fraud, conflict of interest, bid rigging, misappropriation or embezzlement,
bribery, gratuity, or similar misconduct involving federal assistance. This responsibility occurs
whether the Project is subject to this Agreement or another agreement between the Recipient
and FTA, or an agreement involving a principal, officer, employee, agent, or Third-Party
Participant of the Recipient. It also applies to subcontractors at any tier. Knowledge, as used in
this paragraph, includes, but is not limited to, knowledge of a criminal or civil investigation by a
Federal, state, or local law enforcement or other investigative agency, a criminal indictment or
civil complaint, or probable cause that could support a criminal indictment, or any other credible
information in the possession of the Recipient. In this paragraph, “promptly” means to refer
information without delay and without change. This notification provision applies to all divisions
of the Recipient, including divisions tasked with law enforcement or investigatory functions.

31


http://www.nctreasurer.com/Iran

46.

Prohibition on certain telecommunications and video surveillance services or
equipment.

(a) Recipients and subrecipients are prohibited from obligating or expending loan or grant
funds to:

(1) Procure or obtain;
(2) Extend or renew a contract to procure or obtain; or

(3) Enter into a contract (or extend or renew a contract) to procure or obtain equipment,
services, or systems that uses covered telecommunications equipment or services as a
substantial or essential component of any system, or as critical technology as part of any
system. As described in Public Law 115-232, section 889, covered telecommunications
equipment is telecommunications equipment produced by Huawei Technologies Company or
ZTE Corporation (or any subsidiary or affiliate of such entities).

(i) For the purpose of public safety, security of government facilities, physical security
surveillance of critical infrastructure, and other national security purposes, video surveillance
and telecommunications equipment produced by Hytera Communications Corporation,
Hangzhou Hikvision Digital Technology Company, or Dahua Technology Company (or any
subsidiary or affiliate of such entities).

(ii) Telecommunications or video surveillance services provided by such entities or using
such equipment.

(iii) Telecommunications or video surveillance equipment or services produced or provided
by an entity that the Secretary of Defense, in consultation with the Director of the National
Intelligence or the Director of the Federal Bureau of Investigation, reasonably believes to be
an entity owned or controlled by, or otherwise connected to, the government of a covered

foreign country.

(b) In implementing the prohibition under Public Law 115-232, section 889, subsection (f),
paragraph (1), heads of executive agencies administering loan, grant, or subsidy programs shall
prioritize available funding and technical support to assist affected businesses, institutions and
organizations as is reasonably necessary for those affected entities to transition from covered
communications equipment and services, to procure replacement equipment and services, and
to ensure that communications service to users and customers is sustained.

(c) See Public Law 115-232, section 889 for additional information.

(d) See also § 200.471.
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ATTACHMENT A

CERTIFICATION REGARDING LOBBYING
(To be submitted with each bid or offer exceeding $100,000)

The undersigned certifies, to the best of his or her knowledge and belief, that:

1.

(Contractor)
No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any persons for influencing or attempting to influence an officer or employee
of any agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member of Congress in connection with the awarding to any Federal contract, the making
of any Federal grant, the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative agreement.
If any funds other than Federal appropriated funds have been paid or will be paid to any person
for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant loan, or cooperative agreement, the undersigned
shall complete and submit Standard Form-LLL, "Disclosure Form to Report Lobbying", in
accordance with its instructions [as amended by "Government wide Guidance for New
Restrictions on Lobbying," 61 Fed. Reg. 1413 (1/19/96). Note: language in paragraph (2)
herein has been modified in accordance with Section 10 of the Lobbying Disclosure Act of
1995 (P.L. 104-65, to be codified at 2 U.S.C. 1601, et seq .)]
The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts
under grants, loans, and cooperative agreements) and that all subrecipients shall certify and
disclose accordingly.
This certification is a material representation of fact upon which reliance is placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for
making or entering into this transactions imposed by 31, U.S.C. 1352 (as amended by the
Lobbying Disclosure Act of 1995). Any person who fails to file the required certification shall
be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each
such failure.

[Note: Pursuant to 31 U.S.C. 1352(c)(1)-(2)(A), any person who makes a prohibited expenditure or
fails to file or amend a required certification or disclosure form shall be subject to a civil penalty of
not less than $10,000 for each such expenditure or failure.]

The Contractor, , certifies or affirms the truthfulness and accuracy of each
statement of its certification and disclosure, if any. In addition, the Contractor understands and
agrees that the provisions of 31 U.S.C. Section A 3801 et seq. apply to this certification and
disclosure, if any.

Date Signature of Contractor’s Authorized Official
Name and Title of Contractors Authorized Official
Subscribed and sworn to before me this___day of , 20__, in the State of

and the County of

Notary Public

My Appointment Expires
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ATTACHMENT B

CERTIFICATE OF COMPLIANCE
WITH BUY AMERICA REQUIREMENTS

(To be submitted with all bids exceeding $150,000. A bid, which does not include this certification
or the certification under Attachment C, will not be eligible for award.)

The bidder or offeror hereby certifies that it will meet the requirements of 49 U.S.C. 5323(j)(1)
and the applicable regulations in 49 C.F.R. Part 661.

DATE
SIGNATURE
COMPANY
NAME
TITLE

State of

County of

Subscribed and sworn to before me this____day of , 20_.

Notary Public

My Appointment Expires
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ATTACHMENT C

CERTIFICATE OF NON-COMPLIANCE
WITH BUY AMERICA REQUIREMENTS

(To be submitted with all bids exceeding $150,000. A bid, which does not include this certification
or the certification under Attachment B, will not be eligible for award.)

The bidder hereby certifies that it cannot comply with the requirements of 49 U.S.C. Section
5323(j), but it may qualify for an exception pursuant to 49 U.S.C. 5323(j)(2), as amended, and the

applicable regulation in 49 CFR Part 661.7.
DATE V
SIGNATURE

COMPANY
NAME
TITLE

State of V

County of

Subscribed and sworn to before m of , 20 .

Notary Public

My Appointment Expires
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ATTACHMENT D

CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
INELIGIBILITY and VOLUNTARY EXCLUSION
LOWER TIER COVERED TRANSACTION

(To be submitted with all bids exceeding $25,000.)

(1) The prospective lower tier participant (Bidder/Contractor) certifies, by submission of this bid
or proposal, that neither it nor its principals is presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from participation in this transaction by
any Federal department or agency.

(2) The prospective Bidder/Contractor also certifies by submission of this bid or proposal that all
subcontractors and suppliers (this requirement flows down to all subcontracts at all levels)
are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from participation in this transaction by any Federal department or
agency.

(3) Where the prospective lower tier participant (Bidder/Contractor) is unable to certify to any of
the statements in this certification, such prospective participant shall attach an explanation to
this bid or proposal.

The lower tier participant (Bidder/Contractor), , certifies or affirms
the truthfulness and accuracy of this statement of its certification and disclosure, if any.

DATE
SIGNATURE
COMPANY
NAME
TITLE
State of
County of
Subscribed and sworn to before me this___day of , 20

Notary Public

My Appointment Expires
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ATTACHMENT E

STATE OF NORTH CAROLINA
COUNTY OF

AFFIDAVIT OF COMPLIANCE WITH N.C. E-VERIFY STATUTES
(To be submitted with all quotes/bids)

I (hereinafter the “Affiant”), duly authorized by and on

behalf of (hereinafter the “Employer”) after being first duly
sworn deposes and says as follows:
1. | am the (President, Manager, CEO, etc.) of the Employer

and possess the full authority to speak for and on behalf of the Employer identified above.

2. Employer understands that “E-Verify” means the federal E-Verify program operated by the
United States Dept. of Homeland Security and other federal agencies, or any successor
or equivalent program used to verify the work authorization of newly hired employees
pursuant to federal law.

3. |:’ Employer employs 25 or more employees, and is in compliance with the provisions
of N.C. General Statute §64-26. Employer has verified the work authorization of its
employees through E-Verify and shall retain the records of verification for a period of at
least one year.

Employer employs fewer than 25 Employees and is therefore not subject to the
provisions of N.C. General Statute §64-26.

4. All subcontractors engaged by or to be engaged by Employer have or will have likewise
complied with the provisions of N.C. General Statute §64-26.

5. Employer shall keep the State of North Carolina informed of any change in its status
pursuant to Article 2 of Chapter 64 of the North Carolina Statutes.

This day of , 20
Signature of Affiant
Printed Name and Title
State of
County of
Subscribed and sworn to before me this day of , 20

Notary Public

(SEAL)
My Appointment Expires
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ATTACHMENT F

STATE OF NORTH CAROLINA
COUNTY OF

IRAN DIVESTMENT ACT CERTIFICATION

In accordance to N.C.G.S. 147-86.59, any contractor attempting to contract with the State of North
Carolina, North Carolina local governments, or any other political subdivision of the State of North
Carolina shall certify at the time of the bid or renewal that the assignee or contractor is not
identified on a list created by the State Treasurer pursuant to N.C.G.S. 147-86.58.

The Iran Divestment Act of 2015, G.S. 147-86.55 et seq.* requires that each contractor, prior to
contracting with the State certifies, and the undersigned on behalf of the contractor does hereby
certify, to the following:

1. that the Contractor is not identified on the Final Divestment List of entities that the NC
State Treasurer has determined engages in investment activities in Iran.

2. that the Contractor shall not utilize on any contract with the State agency any
subcontractor that is identified on the Final Divestment List; and

3. that the undersigned is authorized by the contractor to make this certification.

The agency shall include the certification in the procurement record.

The State Treasurer’s Final Divestment List can be found on the State Treasurer’s website at the
address:
https://www.nctreasurer.com/inside-the-department/OpenGovernment/Pages/Iran-Divestment-Act-
Resources.aspx

and will be updated every 180 days. For questions about the Department of State Treasurer’s Iran
Divestment Policy,

please contact Meryl Murtagh at Meryl.Murtagh@nctreasurer.com or (919) 814-3852.

* Note: Enacted by Session Law 2015-118 as G.S.143C-55 et seq., but has been renumbered for codification at the
direction of the Revisor of Statutes.

Contractor Signature Date

Printed Name Title

State of

County of

Subscribed and sworn to before me this day of , 20

Notary Public

My Appointment Expires
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ATTACHMENT G

CERTIFICATION OF COMPLIANCE WITH
DAVIS-BACON PROVISIONS

PROJECT:

(List name of construction project/repair)

LOCATION: NC COUNTY:
(City)

CONTRACTOR/SUBCONTRACTOR:

In accordance with the requirements of the Davis-Bacon Act, all laborers and mechanics
employed by contractors and subcontractors on projects funded directly by or assisted in whole
or in part by and through the Federal Government are being paid wages at rates not less than
those prevailing on projects of a character similar in the locality as determined by the Secretary
of Labor in accordance with subchapter IV of Chapter 31 of title 40, United States Code.

In addition, the owner/representative must conduct adequate oversight for compliance with Davis-
Bacon and related Acts through (a) the review of payrolls and associated certifications,

(b) conducting of employee interviews if necessary, and (c) the posting of the Davis-Bacon
Poster, all wage determinations, and additional classifications (as appropriate) on the work site.

The Contractor/Subcontractor, , certifies or affirms the truthfulness
and accuracy of the above statement and that the referenced project will be in compliance with the
Davis-Bacon requirements.

Date Signature of Contractor’s Authorized Official

Name and Title of Contractor’'s Authorized Official

Subscribed and sworn to before me this___day of , 20 __, in the State of X
and the County of

Notary Public

My Appointment Expires




GO R Raleigh

DBE UTILIZATION

DISADVANTAGED BUSINESS ENTERPRISE (DBE) CONTRACT PROVISIONS & FORMS
The DBE goal for this contract is 13%.

Note: Proposers may get enhanced evaluation credit for committing to utilizing NCDOT federally
certified DBE firms as subcontractors or suppliers, on the resulting contract.

In soliciting DBE participation, the Contractors should utilize the Directory of Firms. This is a real-time
consolidated list of firms that have been certified through North Carolina's Unified Certification Program
as DBE.

This Contract is subject to the requirements of 49 C.F.R. Part 26 Participation by DBE in Department of
Transportation Financial Assistance Programs.

POLICY

As a recipient of funds from the Federal Transit Administration (FTA), the City has established a DBE
Program in accordance with regulations of the U.S. Department of Transportation (DOT), 49 C.F.R. Part
26 and has committed to ensuring compliance on all FTA-funded projects through monitoring, reporting,
and goal-setting.

The DBE Program is incorporated into and made a part of the bidding documents and resulting contract.
Copies of the DBE Program may be obtained online under the City of Raleigh DBE Program.

It is the policy of the City to ensure that DBEs, as defined in 49 C.F.R. Part 26, have an equal opportunity
to receive and participate in DOT-assisted and/or federally funded contracts. The City’s objectives are
to:

e Ensure nondiscrimination in the award and administration of DOT-assisted and/or federally
funded contracts;

e Create a level playing field on which DBEs can compete fairly for DOT-assisted and/or federally
funded contracts;

e Ensure that the DBE Program is narrowly tailored in accordance with applicable law;

e Ensure that only firms that fully meet 49 C.F.R. Part 26 eligibility standards are permitted to
participate as DBEs;

e Help remove barriers to the participation of DBEs in DOT-assisted and/or federally funded
contracts; and

e Assist the development of firms that can compete successfully in the marketplace outside the
DBE Program.

The GoRaleigh Civil Rights Officer has been designated as the DBE Liaison Officer (DBELO). In that
capacity, the DBELO is responsible for implementing all aspects of the DBE Program. Implementation of


https://www.ebs.nc.gov/VendorDirectory/default.html
https://raleighnc.gov/services/content/PWksTransit/Articles/DisadvantagedBusinessEnterprise.html

the DBE Program is accorded the same priority as compliance with all other legal obligations incurred by
the City in its financial assistance agreements with the DOT.

EVALUATION CRITERIA

The City of Raleigh has a commitment to the utilization of locally based certified DBEs. Firms who submit
a viable plan to include certified DBEs with their proposals will receive five (5) points as part of the 100
points qualifications schedule. In addition to submitting a DBE utilization plan with your proposal to
receive the 5 points, your firm must submit documentation to establish that you have contacted 10-15
firms to participate in the plan. To find DBE firms go to the NCDOT DBE Search.

REQUIRED FORMS - DBE UTILIZATION
Forms and instructions to be provided with bids (please submit color copies):

e Form A must be completed and signed by all proposers, regardless if they are proposing DBE
subcontractors. It includes a request for information on all subcontractors and suppliers.

e Form B is submitted each month with pay applications by the selected/awarded firm. (NOT
REQUIRED WITH THE PROPOSAL AT THIS TIME.)

e Form Cis submitted if the firm attempted to find DBE subcontractors but was unable to identify
partners.

e Form D is a Letter of Intent and would apply if any DBE firms’ commitments are made by the
selected firm. Each have to be signed and confirmed by our staff before the review committee
process begins.

Il. APPLICATION

Pursuant to 49 C.F.R. Part 26 and the DBE Program, all Bidders must affirmatively ensure that in any
contract entered into with the City, DBEs will be afforded equal opportunity to participate in
subcontracting opportunities.

A Bid will not be considered responsive unless the Bidder complies with 49 C.F.R. Part 26 and the DBE
Program. Failure to carry out the pre-award requirements stated in the DBE Contract Provisions will be
sufficient grounds to reject the Bid. Moreover, failure by the Contractor to comply with 49 C.F.R. Part 26
and the DBE Program after award shall constitute a breach of Contract.

The Bidder shall thoroughly examine and be familiar with provisions of 49 C.F.R. Part 26 and the DBE
Program. Submission of a Bid shall constitute an acknowledgment upon which the City may rely that the
Bidder has thoroughly examined, and is familiar with said regulations and contract requirements. Failure
or neglect of a Bidder to receive or examine any of these government regulations and contract
requirements shall in no way relieve him from any obligations with respect to his Bid or this Contract.

IIl. REQUIREMENTS
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https://cityofraleigh0drupal.blob.core.usgovcloudapi.net/drupal-prod/COR28/DBE-FormA-Subcontractors.pdf
https://cityofraleigh0drupal.blob.core.usgovcloudapi.net/drupal-prod/COR28/DBE-FormB-MonthlyPayment.pdf
https://cityofraleigh0drupal.blob.core.usgovcloudapi.net/drupal-prod/COR28/DBE-FormC-GoodFaith.pdf
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The Contractor shall not discriminate on the basis of race, color, national origin, or sex in the
performance of this Contract. The Contractor shall carry out applicable requirements of 49 C.F.R. Part 26
and the DBE Program in the award and administration of this DOT-assisted contract. Failure by the
Contractor to carry out these requirements is a material breach of this Contract, which may result in the
termination of this Contract or such other remedy as the City deems appropriate. Each subcontract the
Contractor signs with a subcontractor (both DBE and non-DBE subcontractors) must include the
assurance in this paragraph. Such contract language is located in Section VIII below. (See 49 C.F.R.
§26.13(b)).

Bidders are required to document sufficient DBE participation to meet the goal established for this
Contract or, alternatively, document adequate Good Faith Efforts to do so, as provided for in 49 C.F.R.

§26.55. Specifics regarding Good Faith Efforts is located in Section VI below. Award of this Contract is
conditioned upon the submission of the following concurrent with and accompanying the sealed Bid:

1. The names and addresses of DBE firms that will participate in this Contract;
2. A description of the work each DBE will perform;
3. The dollar amount of the participation of each DBE firm participating;

4. Written documentation of the Bidder’'s commitment to use a DBE subcontractor whose
participation it submits to meet the Contract goal,;

5. Written confirmation from the DBE that it is participating in the Contract as provided in the
Contractor’s commitment; and

6. If the Contract goal is not met, evidence of Good Faith Efforts to do so.

Bidders must present the information required above as a matter of responsiveness with the Bid
submission. Additional information on all required documentation is specified in Section VII below.

(See 49 C.F.R. §26.53 (3)). By submitting a Bid, the Bidder gives assurances that he/she will meet the
Contract goal for DBE participation in performance of this Contract, or as an alternative, that the Bidder
has made such Good Faith Efforts as required in Section VI below.

The Contractor is required to pay each subcontractor under this Contract for satisfactory performance of
its contract no later than seven (7) days from the receipt of each progress payment or final payment the
full amount the Contractor receives from the City for each subcontractor’s work and materials under the
subcontract. Any delay or postponement of payment from the above referenced time frame may result
in liguidated damages and/or sanctions as stipulated in Contract Documents. Exceptions may occur only
for good cause following written approval by the City. This clause applies to both DBE and non-DBE
subcontractors.

The Contractor is required to return retainage payments to each subcontractor within seven (7) days
after the subcontractors work is satisfactorily completed. Any delay or postponement of payment from



the above referenced time frame may occur only for good cause following written approval of the City.
This clause applies to both DBE and non-DBE subcontractors.

For purposes of this Section, a subcontractor’s work is satisfactorily completed when all the tasks called
for in the subcontract have been accomplished and documented as required by the City. When the City
has made incremental acceptance of a portion of the Contract, the work of a subcontractor covered by
that acceptance is deemed to be satisfactorily completed.

The Contractor’s failure to pay subcontractors as provided shall be a material breach for which the City
may cancel this Contract.

The Contractor may not hold retainage from its subcontractors once the City has provided notice that
the work completed by the subcontractors has been completed and has been accepted.

To terminate a DBE subcontractor, the Contractor must follow the procedure stated in Section 26.53(f)
of the DBE Program. The Contractor shall not terminate a DBE subcontractor without prior written
consent of the City. Prior written consent will only be provided where there is “good cause” for
termination of the DBE firm, as established by Section 26.53(f)(3) of the DBE Program. In those instances
where “good cause” exists to terminate a DBE subcontractor, the City will require the Contractor to
make good faith efforts to replace a DBE that is terminated or has otherwise failed to complete its work
on a contract with another certified DBE, to the extent needed to meet the Contract goal. The
Contractor shall notify the DBELO immediately of the DBE’s inability or unwillingness to perform and
provide reasonable documentation.

If the Contractor fails or refuses to comply, the Contracting Officer will issue an order stopping all or part
of payment/work until satisfactory action has been taken. If the Contractor still fails to comply, the
Contracting Officer may terminate the Contract.

IV. REQUIRED DOCUMENTATION

A Bid will not be considered responsive unless the Bidder complies with 49 C.F.R. Part 26 and the City’s
DBE Program. The applicable forms in this section MUST be completed and included with the Bid (or
specified timeframe) if a Bidder is to be considered responsive. If these forms are not submitted as such,
the Bidder will be considered non-responsive and the Bid rejected. The required forms are listed below.

1. LIST OF SUBCONTRACTORS/SUPPLIERS — FORM A

The Bidder must submit its proposed DBE and non-DBE utilization on FORM A (List of
Subcontractors/Suppliers) listing ALL subcontractors and suppliers that will be providing goods or
services under the Contract. This form is to include all subcontractors the Bidder proposes to use, not
just the DBE subcontractors. Bidders are required to list the names, contact information, annual gross
receipts, age of firm, respective scope of work/service to be performed, NAICS Code, NCDOT Reporting
Number, the dollar values of each subcontract that the Bidder proposes for participation in the Contract
work, and the dollar value of total DBE participation for the Contract.



Blank forms will be deemed to represent zero participation. Forms without a signature will be
considered non-responsive.

2. EVIDENCE OF GOOD FAITH EFFORTS — FORM C

If the information submitted in FORM A indicates that the City’s goal will not be met, the Bidder shall
also submit evidence sufficient to show to the City’s satisfaction that the Bidder has in good faith made
every reasonable effort, in the City’s judgment, to meet such goal prior to contract award. FORM C
(Evidence of Good Faith Efforts) must be completed and all accompanying documentation provided to
show DBE firms that were contacted, but were not utilized. More information relating to Good Faiths
Efforts is located in Section VI below.

Blank forms will be deemed to represent zero Good Faith Efforts. Completed forms without
accompanying documentation will be considered non-responsive.

3. LETTER OF INTENT — FORM D

The Letter of Intent (FORM D) must be completed for EACH DBE listed on FORM A. Letters of Intent are
not required to be submitted with the Bid, but can be submitted with the Bid. However, the apparent
low Bidder will be required to submit Letters of Intent within three (3) business days from the time the
City makes the request.

All documentation submitted at time of Bid, as well as additional data provided by the successful Bidder,
is considered part of the Contract Documents. Any alterations, substitutions, deletions, etc., to data
provided at time of submission of Bid must have prior approval of the DBELO.

V. DBE PARTICIPATION TOWARDS DBE GOAL

In accordance with 49 C.F.R. Part 26 and the DBE Program, the City may set contract specific goals. The
degree of goal attainment by DBE contractors and DBE suppliers should be calculated as follows:

1. When a DBE participates in a contract, only the value of the work actually performed by the DBE
counts toward the DBE goal and shall be calculated as follows:

A. Count the entire amount of that portion of a construction contract (or other contract not covered by
paragraph 2 of this Section) that is performed by the DBE's own forces. Include the cost of supplies and
materials obtained by the DBE for the work of the contract, including supplies purchased or equipment
leased by the DBE (except supplies and equipment the DBE subcontractor purchases or leases from the
prime contractor or its affiliate).

B. Count the entire amount of fees or commissions charged by a DBE firm for providing a bona fide
service, such as professional, technical, consultant, or managerial services, or for providing bonds or



insurance specifically required for the performance of a DOT-assisted contract, toward DBE goals,
provided you determine the fee to be reasonable and not excessive as compared with fees customarily
allowed for similar services.

C. When a DBE subcontracts part of the work of its contract to another firm, the value of the
subcontracted work may be counted toward DBE goals only if the DBE's subcontractor is itself a DBE.
Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.

2. When a DBE performs as a participant in a joint venture, count a portion of the total dollar value of
the contract equal to the distinct, clearly defined portion of the work of the contract that the DBE
performs with its own forces toward DBE goals.

3. Count expenditures to a DBE contractor toward DBE goals only if the DBE is performing a
commercially useful function on that contract.

A. A DBE performs a commercially useful function when it is responsible for execution of the work of the
contract and is carrying out its responsibilities by actually performing, managing, and supervising the
work involved. To perform a commercially useful function, the DBE must also be responsible, with
respect to materials and supplies used on the contract, for negotiating price, determining quality and
guantity, ordering the material, and installing (where applicable) and paying for the material itself. To
determine whether a DBE is performing a commercially useful function, you must evaluate the amount
of work subcontracted, industry practices, whether the amount the firm is to be paid under the contract
is commensurate with the work it is actually performing, and the DBE credit claimed for its performance
of the work, and other relevant factors.

B. A DBE does not perform a commercially useful function if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are passed in order to obtain the
appearance of DBE participation. In determining whether a DBE is such an extra participant, you must
examine similar transactions, particularly those in which DBEs do not participate.

C. If a DBE does not perform or exercise responsibility for at least thirty percent (30%) of the total cost
of its contract with its own work force, or the DBE subcontracts a greater portion of the work of a
contract than would be expected on the basis of normal industry practice for the type of work involved,
you must presume that it is not performing a commercially useful function.

D. When a DBE is presumed not to be performing a commercially useful function as provided in this
Section, the DBE may present evidence to rebut this presumption. You may determine that the firm is
performing a commercially useful function given the type of work involved and normal industry
practices.

E. Your decisions on commercially useful function matters are subject to review by the concerned
operating administration but are not administratively appealable to DOT.

4. Use the following factors in determining whether a DBE trucking company is performing a
commercially useful function:

A. The DBE must be responsible for the management and supervision of the entire trucking operation
for which it is responsible on a particular contract, and there cannot be a contrived arrangement for the
purpose of meeting DBE goals.



B. The DBE must itself own and operate at least one fully licensed, insured, and operational truck used
on the contract.

C. The DBE receives credit for the total value of the transportation services it provides on the contract
using trucks it owns, insures, and operates using drivers it employs.

D. The DBE may lease trucks from another DBE firm, including an owner-operator who is certified as a
DBE. The DBE who leases trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the contract.

E. The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE who
leases trucks from a non-DBE is entitled to credit for the total value of transportation services provided
by non-DBE lessees not to exceed the value of transportation services provided by DBE-owned trucks on
the contract. Additional participation by non-DBE lessees receives credit only for the fee or commission
it receives as a result of the lease arrangement. If a recipient chooses this approach, it must obtain
written consent from the appropriate Department Operating Administration.

F. Example: DBE Firm X uses two (2) of its own trucks on a contract. It leases two (2) trucks from DBE
Firm Y and six (6) trucks from non-DBE Firm Z. DBE credit would be awarded for the total value of
transportation services provided by Firm X and Firm Y, and may also be awarded for the total value of
transportation services provided by four of the six (6) trucks provided by Firm Z. In all, full credit would
be allowed for the participation of eight (8) trucks. With respect to the other two (2) trucks provided by
Firm Z, DBE credit could be awarded only for the fees or commissions pertaining to those trucks Firm X
receives as a result of the lease with Firm Z.

G. For purposes of this Section, a lease must indicate that the DBE has exclusive use of and control over
the truck. This does not preclude the leased truck from working for others during the term of the lease
with the consent of the DBE, so long as the lease gives the DBE absolute priority for use of the leased
truck. Leased trucks must display the name and identification number of the DBE.

5. Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:

A. If the materials or supplies are obtained from a DBE manufacturer, count one hundred percent
(100%) of the cost of the materials or supplies toward DBE goals. For purposes of this paragraph, a
manufacturer is a firm that operates or maintains a factory or establishment that produces, on the
premises, the materials, supplies, articles, or equipment required under the contract and of the general
character described by the specifications.

B. If the materials or supplies are purchased from a DBE regular dealer, count sixty percent (60%) of the
cost of the materials or supplies toward DBE goals. For purposes of this paragraph, a regular dealer is a
firm that owns, operates, or maintains a store, warehouse, or other establishment in which the
materials, supplies, articles or equipment of the general character described by the specifications and
required under the contract are bought, kept in stock, and regularly sold or leased to the public in the
usual course of business.

1) To be a regular dealer, the firm must be an established, regular business that engages, as its principal
business and under its own name, in the purchase and sale or lease of the products in question.



2) A person may be a regular dealer in such bulk items as petroleum products, steel, cement, gravel,
stone, or asphalt without owning, operating, or maintaining a place of business as provided in this
paragraph if the person both owns and operates distribution equipment for the products. Any
supplementing of regular dealers' own distribution equipment shall be by a long-term lease agreement
and not on an ad hoc or contract-by-contract basis.

3) Packagers, brokers, manufacturers' representatives, or other persons who arrange or expedite
transactions are not regular dealers within the meaning of this paragraph.

C. With respect to materials or supplies purchased from a DBE which is neither a manufacturer nor a
regular dealer, count the entire amount of fees or commissions charged for assistance in the
procurement of the materials and supplies, or fees or transportation charges for the delivery of
materials or supplies required on a job site, toward DBE goals, provided you determine the fees to be
reasonable and not excessive as compared with fees customarily allowed for similar services. Do not
count any portion of the cost of the materials and supplies themselves toward DBE goals, however.

6. If a firm is not currently certified as a DBE in accordance with the standards of this Section at the time
of the execution of the contract, do not count the firm's participation toward any DBE goals, except as
provided for in 49 C.F.R. §26.87(i).

7. Do not count the dollar value of work performed under a contract with a firm after it has ceased to be
certified toward your overall goal.

8. Do not count the participation of a DBE subcontractor toward a contractor's final compliance with its
DBE obligations on a contract until the amount being counted has actually been paid to the DBE.

VI. DOCUMENTATION OF GOOD FAITH EFFORTS

In order to be responsive, a Bidder must make good faith efforts to meet the DBE participation goal set
forth in the Contract. The Bidder must document the good faith efforts it made in that regard. Thus, the
Bid submitted to the City must be accompanied by written documentation prepared by the Bidder
evidencing all of its sufficient and reasonably good faith efforts toward fulfilling the goal. These efforts
must be active steps, and ones, which could reasonably be expected to lead to sufficient DBE
participation to meet the Contract DBE participation goal.

Mere pro forma efforts are not acceptable and will be rejected by the DBELO. The DBELO shall be
responsible for determining whether the Bidder satisfied the good faith efforts.

Good faith efforts require that the Bidder consider all qualified DBEs, who express an interest in
performing work under the Contract. This means that the Bidder cannot reject a DBE as unqualified
unless the Bidder has sound reasons based on a thorough investigation of the DBE’s capabilities.
Further, the DBE’s standing within its industry, membership in specific groups, organizations or
associations and political or social affiliation are not legitimate causes for the rejection or non-
solicitation of bids in the Contractor’s efforts to meet the Contract DBE participation goal. The following
list, which is not exclusive or exhaustive, sets forth the types of actions, which indicate good faith efforts
on the part of a Bidder to meet the DBE goal.



1. Attendance at a pre-bid meeting, if any, scheduled by the City to inform DBEs of subcontracting
opportunities under a given solicitation.

2. Advertisement in general circulation media, trade association publications, and minority-focus media
for at least twenty (20) days before Bids are due. If twenty (20) days are not available, publication for a
shorter reasonable time is acceptable.

3. Written notification to capable DBEs that their interest in the Contract is solicited.

4. Documentation of efforts to negotiate in good faith with interested DBEs for specific subcontracts. It
is the Bidder’s responsibility to make a portion of the work available to DBE subcontractors and
suppliers, so as to facilitate DBE participation. Such documentation includes at a minimum:

A. The names, addresses, and telephone numbers of DBEs that were contacted and the date(s) of
contact;

B. A description of the information provided to DBEs regarding the plans and specifications for portions
of the work to be performed;

C. A statement explaining why additional agreements with DBEs were not reached;

D. For each DBE the Bidder contacted but rejected as unqualified, the reason for the Bidder’s conclusion;
and

E. Documentation of efforts made to assist the DBEs contacted that needed assistance in obtaining
bonding or insurance required by the Bidder or the City.

NOTE: A Bidder using good business judgment would consider a number of factors in negotiating with
subcontractors and would take a firm’s price and capabilities as well as contract goals into
consideration. However, the fact that there may be some additional costs involved in finding and using
DBEs is not in itself sufficient reason for Bidder’s failure to meet the contract DBE goal, as long as such
costs are reasonable. Also, the ability or desire of a contractor to perform the work of a contract with its
own organization does not relieve the Bidder of the responsibility to make Good Faith Efforts, GFEs.
Prime contractors are not, however, required to accept higher quotes from DBEs if the price difference
is excessive or unreasonable.

5. Documentation of efforts to utilize the services of available minority/women community
organizations; minority/women contractor’s groups; local, state, and Federal minority/women business
assistance offices; and other organizations as allowed on a case-by-case basis to provide assistance in
the recruitment and placement of DBEs.

6. Documentation that the Bidder has broken out Contract work items into economically feasible units in
fields where there are available DBE firms to perform the work in order to increase the likelihood that
DBEs goals will be achieved.

7. Evidence that adequate information was provided to interested DBEs about the plans, specifications
and requirements of the Contract, and that such information was communicated in a timely manner
with sufficient time to allow the DBEs to respond to the solicitation.



8. Documentation of efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.

Bidders must present the information required above as a matter of responsiveness on FORM C
together with accompanying documentation. (See 49 C.F.R. §26.53 (b)(3)(i)).

VIl. DBE REPORTING AND RECORD KEEPING REQUIREMENTS

Once a Bidder has been awarded a Contract, there are continuing obligations under the DBE Program.
The City shall verify the veracity and accuracy of representations made by the Contractor as well as to
ensure their compliance with these requirements. To ensure that all such obligations and
representations are met, the City will conduct periodic reviews of the Contractor’s DBE involvement
efforts during Contract performance. These procedures will include, but not be limited to, the following:

1. The Contractor shall submit a monthly report on DBE Participation with each request for payment
from the City. Such information shall be provided on MONTHLY PAYMENT TO
SUBCONTRACTORS/SUPPLIERS — FORM B. Failure to submit this form with every request for payment
will result in delays in payment.

2. The Contractor shall bring to the attention of the DBELO any situation in which regularly scheduled
progress payments are not made to DBE subcontractors.

3. The Contractor shall maintain their books, records, and accounts for three (3) years following the
performance of this Contract. These records shall be maintained by the Contractor in a fashion, which is
readily accessible to the City and shall be made available for inspection upon request by any authorized
representative of the City or FTA. This reporting requirement also extends to any subcontractor.

4. The Contractor shall make good faith efforts to replace a DBE subcontractor that is unable to perform
successfully with another DBE. The Contractor shall not terminate a DBE subcontractor without DBELO’s
prior consent. To terminate a DBE subcontractor, the Contractor must follow the procedure stated in
Section 26.53(f) of the DBE Program.

5. Any alterations, substitutions, deletions, etc., to data provided to the City must have prior approval of
the DBELO.

6. The City will monitor the progress of DBE work through on-site visits, communication with DBEs, and
review reports regarding employment as well as DBE participation.

7. The City will perform interim audits of contract payments to DBEs. The audit will review payments to
DBE subcontractors to ensure that the actual amount paid to DBE subcontractors equals or exceeds the
dollar amounts stated in the schedule of DBE participation.

8. The City will track and report the extent of the Contractor’s race-neutral business assistance efforts.
For reporting purposes, race-neutral DBE participation includes, but is not limited to, the following: (i)
DBE participation through a prime contract, a DBE obtains through customary competitive procurement
procedures; (ii) DBE participation through a subcontract on a prime contract that does not carry a DBE
goal; DBE participation on a prime contact exceeding a contract goal; and (iii) DBE participation through
a subcontract from a prime contract that did not consider a firm’s DBE status in making the award.



Vill. CONTRACT CLAUSES

The Contractor shall include the following in each subcontract the Contractor signs with a subcontractor
(both DBE and non-DBE subcontractors):

1. The contractor, sub recipient or subcontractor shall not discriminate on the basis of race, color,
national origin, or sex in the performance of this contract. The contractor shall carry out applicable
requirements of 46 C.F.R. Part 26 in the award and administration of DOT-assisted contracts. Failure by
the contractor to carry out these requirements is a material breach of this contract, which may result in
the termination of this contract or such other remedy as the recipient deems appropriate.

2. The Contractor is required to pay each subcontractor (DBEs and non-DBEs) under this Contract for
satisfactory performance of its contract no later than seven (7) days from the receipt of each progress
payment or final payment the full amount the Contractor receives from the City for each subcontractor’s
work and materials under the subcontract. Any delay or postponement of payment from the above
referenced time frame may result in liquidated damages and/or sanctions as stipulated in Contract
Documents. Exceptions may occur only for good cause following written approval by the City.

3. The Contractor is required to return retainage payments to each subcontractor within seven (7) days
after the subcontractor’s work is satisfactorily completed. Any delay or postponement of payment from
the above referenced time frame may occur only for good cause following written approval of the City.

This clause applies to both DBE and non-DBE subcontractors.

IX. INFORMATION

If you have any questions concerning the required documentation listed above, or concerning the DBE
requirements in general, contact:

Richard D. Vinson

Regulatory Compliance and Civil Rights Officer
Department of Transportation- Transit

P.O. Box 590

Raleigh, NC 27602

(0) 919-996-4087
richard.vinson@raleighnc.gov

GoRaleigh.org

The documentation required in this section shall be submitted with the firm’s Proposal.


mailto:richard.vinson@raleighnc.gov

List of Subcontractors - FORM A Instructions

Note: a correctly completed Form A will list all subcontractors and suppliers a bidder’s plan to directly
utilize. Each company will have 2" or 3 tier subcontractors or suppliers should submit individual Form
A. Only DBEs certified by NCDOT may submitted to meet the contract goal.

Form A instructions to fill out form

1.

w

L 0N oA

11.

12.

13.

14.
15.

16.

Bidders name is the name of the company that will be entering into contract agreements or
purchasing supplies and materials from subcontractors listed in the document.

Project name is the name of the of the identification listed on the solicitation.

Name and address of each subcontractor/supplier that is intended to do work on the project: a:
Annual Gross Receipts gross receipt range must be identified for each company according to the
range provided.

Contact person and phone number plus email address if available.

Approximate age of firm.

Description of work or supplies to be provided by the subcontractor.

NAICS code (if available) for the work provided by the subcontractor.

NCDOT reporting number # (specifically for DBE subcontractors and suppliers).

Total project $ dollars that are projected to be spent with each subcontractor/supplier (Dollars
committed to be to DBE subcontractor).

. Percentage (%) of the total Bid amount is the percent of dollars to be spent with each

subcontractor or supplier calculations equal total projected dollars divided by total bid amount
DBE supply or utilization may only count 60% towards DBE and total DVM out includes the
contingency amount.

Your company must acknowledge that you have confirmed that each DBE submitted is certified
as such in the NCDOT database https://partner.ncdot.gov/VendorDirectory/default.html

Print additional copies of the extended Form A to list all subcontractors or suppliers which do
not fit on one page. On each sheet the company with subcontractors and suppliers must Print:
The company name under Bidder’s name, the solicitation title, and Project name

The project totals including for all vendors listed on the company’s Form A and extended Form A
must be listed on the 1%t page including the following: The total DBE utilization in $ dollars, the
total bid amount in S dollars, Percentage (%) of the total DBE utilization (Total DBE Utilization/
Total bid amount including contingency)

Read the Certification statement before signing your form A.

An authorized official from your company must sign the Form. That official math then Print:
Name, Title, and Submittal Date.

Additional questions on filling relating to the completion of the form should be directed to the
contact provided included with the solicitation.



https://partner.ncdot.gov/VendorDirectory/default.html

your Bid package.

Bidders Name

Project Name

LIST OF subcontractors/ SUPPLIERS FORM A
Project DBE and non-DBE Subcontractor/ Supplier Utilization, Commitment

Federal Disadvantaged Business Opportunity Program. Note this MUST be submitted with your Bid. Make copies as needed
If you fail to meet the DBE Goal for this Project, you MUST complete FORM C and attach documentation of your GOOD FAITH EFFORTS with

Below ALL subcontractors AND suppliers (including DBEs) that you intend to use on this Contract. Continue listing on the supplemental form

Subcontractor/Supplier’s
Name & Address

Contract Person &
Phone #

Age
of
Firm

Description of Work

NAICS
Code

NCDOT
Reporting
#

Total
Projected $

% of Bid
Amount

Annual Gross Receipts: Less than
500,000 500,000 to 1M $1-2M $2-
5M Over S Over $5M

Annual Gross Receipts: Less than
500,000 500,000 to 1M $1-2M $2-
5M Over S Over $5M

I acknowledge that | have confirmed the certification of each DBE listed above on https://partner.ncdot.gov/VendorDirectory/default.html

Total DBE Utilization $ Total Bid Amount $ Percent DBE Utilization (Total DBE Utilization/ Total Bid Amount) %




Please read the following “Certification” statement before signing:

“The undersigned certifies has he/she has read understand and agree to be bound by the DBE
program Requirements including the accompanying FORM(s) A and the other terms and conditions in
the Notice to Bidders. The undersigned further certifies that he/she is legally authorized by the Bidder to
make the statement and representation and that said statements and representations are true and
correct to the best of his/her knowledge and belief. It is the intent by the undersigned to enter into a
formal agreement(s) with subcontractors/suppliers named on this Form conditioned upon execution of
a contract with the City. All DBE subcontractor /supplier must provide proof of the DBE status or receive
confirmation of the status from the City Civil Rights Officer prior to contract award. The undersigned
understands and agrees that if any of the statements and representations are made by the Bidder
knowing them to be false, or if there is a failure of the successful Bidder (i.e., the Contractor) to
implement any of the stated agreements, intentions, objective, goals, commitments and substitutions
set forth herein without prior approval by the Civil Rights Officer or a designee, then in any such events
the Contractors act of failure to act, as the case may be, shall constitute a material breach of the
contract, entitling the City to terminate the contract for default. The right to so terminate shall be in
addition to, and not in lieu of, any other rights and remedies the City may have four other defaults
under the contract, or otherwise. Additionally, the Contractor will be subject to the loss of any future
contract awards”.

Signature of Authorized Official

Printed Name

Title

Submittal Date



LIST OF subcontractors/ SUPPLIERS FORM A
Project DBE and non-DBE Subcontractor/ Supplier Utilization, Commitment
Federal Disadvantaged Business Opportunity Program. Note this MUST be submitted with your Bid. Make copies as needed
If you fail to meet the DBE Goal for this Project, you MUST complete FORM C and attach documentation of your GOOD FAITH EFFORTS with
your Bid package.

Subcontractor/Supplier’s Contract Person & Age Description of Work NAICS NCDOT Total % of Bid
Name & Address Phone # of Code | Reporting | Projected$ | Amount
Firm #

Annual Gross Receipts: Less than
500,000 500,000 to 1M $1-2M S$2-
5M Over S Over $5M

Annual Gross Receipts: Less than
500,000 500,000 to 1M $1-2M $2-
5M Over $ Over $5M

Annual Gross Receipts: Less than
500,000 500,000 to 1M $1-2M S$2-
5M Over $ Over $5M

Annual Gross Receipts: Less than
500,000 500,000 to 1M $1-2M $2-
5M Over $ Over $5M

Annual Gross Receipts: Less than
500,000 500,000 to 1M $1-2M S$2-
5M Over S Over $5M

Annual Gross Receipts: Less than
500,000 500,000 to 1M $1-2M S$2-
5M Over S Over $5M




Monthly Payments To Subcontractors/Suppliers - FORM B

The following form has been designed to track Contractor's commitments and actual monthly payments to subcontractors/suppliers on a City
project. The form has been formatted to allow the Contractor’s representatives to print or type in the requested information. (Typing is
preferred)

Submit this form with your company's monthly invoices for payment for work by your company on the City’s contract.
Contract Number#: List the projects assigned contract number if it is not already listed

Project Name: List the official name of the project if it does not already appear.

Contractor Name: List your company name.

Non-DBE or DBE Contractor: Check X whether your company (as the contractor) is a DBE certified firm

Reporting Month/Year: Identify the month of the transactions that is being reporting.

Dollars Paid to Contractor: Identify all payments that have been made to your company from this contract since the notice to proceed.

List all Subcontractors, Subconsultants, and Material Suppliers that have worked and/or that your company intends to use on the project. Note:
The X check box column is for City Staff use Only

Company, Contact Work performed or materials Total Dollars Dollars paid this Month: Total Dollars Paid
Person, Email and provided Commitment Since NTP
Phone




Company, Contact Person, Email and Phone: List the subcontractor/supplier companies’ names, contact persons, email address and phone
numbers.

Work performed or materials provided: Identify what type of work or materials that were supplied by the subcontractor/supplier companies
Total Dollars Commitment: Identify the company’s total project estimated dollar commitment to the subcontractor/supplier companies.
Dollars paid this Month: List the total amount of actual payments made to the subcontractor/supplier company in the reporting month listed
Total Dollars Paid Since NTP: List the total amount of actual payments made to the subcontractor/supplier since the Notice to Proceed
The official authorized and responsible for certifying payments listed on the form should:

Print his or her name and title

Type the phone number of the representative responsible for certifying subcontractor payments

Sign and date the form in the presence of a notary. Have the notary certify the representative's signature.



Monthly Payments To Subcontractors/Suppliers - FORM B

Contractor Name: Non- DBE X DBE X

Reporting Month/Year: Contract No.: Dollars Paid to Contractors:

Submit this form with invoice. Below list all Subcontractors, Subconsultants, and Material Suppliers that have worked and/or that your company
intends to use on this Project. Lis actual payments made in the reporting month listed above.

Company, Contact Work performed or materials Total Dollars Dollars paid this Month: Total Dollars Paid
Person, Email and provided Commitment Since NTP
Phone

| certify that is information accurately reflects actual payments made to Subcontractors, Subconsultants, and Material Suppliers on the above
referenced Project, and that all Suppliers providing goods under this Contract have been listed in the Sales Tax Statements submitted to the City
in connection with this Payment Affidavit. If no subcontractors of suppliers are listed on the preceding chart of Sales Tax Statements, the Contractor
certifies that no subcontractors or suppliers were used in Performing the Project/Contract for the payment period indicated.

Signature of Authorized Official Printed Name Title Date Phone Number of Signer



NOTARY CERTIFICATION

Place Seal
STATE OF
COUNTY OF
Subscribed and sworn to and subscribed before me this day of
, 20 )
Print Name of Notary Public Signature of Notary Public

My Commission Expires




Evidence of Good Faith Efforts — FORM C

This completed form and supporting documentation must be submitted with the Bid Package if the information on
FORM A indicates you cannot meet the DBE Goal established for this Contract.

Bidders Name:

Project Name: Project Number:

Contact Person:

Mailing Address:

Phone: Email:
Printed Name: Title:
Signature:

To determine whether a Bidder has demonstrated Good Faith Efforts to reach the DBE utilization goal(s) on the
above-referenced project, the DBELO will consider, AT A MINIMUM, evidence of GOOD FAITH EFFORTS as
described in the table below together with the required supporting documentation. All supporting
documentation and evidence of good faith efforts must be clearly labeled and submitted with this form.

The list below is not a mandatory checklist, nor is it intended exclusive or exhaustive. Efforts under each listed
category are not determinative and the totality of the efforts will be evaluated applying the standards set forth in
49 CFR Part 26 and the DBE Program.

YES
(X)

NO
(x)

Evidence of Good Faith Efforts

PRE-BID MEETING(S): The Bidder attended all pre-bid meetings scheduled by the City to inform DBEs of contracting
and subcontracting opportunities.

ADVERTISEMENT: The Bidder advertised in general circulation and/or trade association publications concerning
subcontracting opportunities, and allowed DBEs reasonable time to respond

WRITTEN NOTICES(S): The Bidder took the necessary steps to provide written notice in a manner reasonably
calculated to inform DBs of subcontracting opportunities and allowed sufficient time for them to participate
effectively.

INFORMATION: The Bidder provided interested DBEs with adequate information about the plans, specifications and
requirements of the subcontract.

GOOD FAITH NEGOTATIONS: The Bidder negotiated in good faith with interested DBEs and did not reject DBEs as
ungqualified without sound business reasons based on a thorough investigation of their capabilities.

CONTRACT RECORDS: The Bidder has maintained the following records for each DBEs that has bid on the
subcontracting opportunity:
1. Name, address, and telephone number
2. Adescription of information provided by the Bidder or subcontractor; and
3. Astatement of whether an agreement was reached, and if not, including any reasons for concluding that
the DBE was unqualified to perform the job.

COMMUNITY RESOURCES: The Bidder used the services of available community organizations, small and/or
disadvantaged business assistance offices and other organizations that aided in the recruitment and placement of DBE
firms.

SMALL CONTRACT(S): The Bidder selected specific portions of the Work to be performed by DBEs in order to increase
the likelihood of meeting the DBE goals (including breaking down contracts into smaller units to facilitate DBE
participation)

GOOD FAITH NEGOTIATIONS: The Bidder negotiated in good faith with interested DBEs and did not reject DBEs as
ungqualified without sound business reasons based on a thorough investigation of their capabilities.

FOLLOW-UP: The Bidder followed-up initial indication of interest by DBEs by contracting those DBEs to determine
with certainty if they remained interested in bidding.




Letter of Intent - FORM D
LETTER OF INTENT FROM DBE TO PERFORM AS A SUBCONTRACTOR OR SUPPLIER

Disadvantage Business Enterprise
(This page shall be submitted for each DBE firm)

DBE Firm: DBE Firm Address:
City State: Zip:
NCDOT: Expiration Date of Certification:
DBE Contact Person: Name: Phone:
Bidder: Name: Address:
City: State: Zip:

Contracting Firm: Name:

(If Different than Bidder)

DBE Subcontractor Classification: x Subcontractor  x Manufacturer x Supplier

Work item(s) to be Description of Work Iltem Quantity Total Dollar Value
performed by DBE

The Bidder is committed to utilizing the above-named DBE firm for the work described above. The estimated
participation is as follow:

DBE Contract amount: $ Percent of total contract: %
Dollar value of the DBE’s subcontracting that will be sublet to non-DBE contractors: $
Dollar value of the DBE’s subcontracting that will be sublet to DBE contractors: $
*|f DBE will not be subcontracting any of the work described above, a zero must be shown in each blank.

CERTIFICATION:
The above-named DBE firm certifies that it will perform that portion of the contract the Bidder or Contracting Firm
(as applicable) for the estimated dollar value as stated herein above.

By:
(Signature) (Title) (Date)
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